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ST. LOUIS, AUGUST 17, 1883. 


CURRENT TOPICS. 








It has, from time immemorial, been the 
characteristic and sometimes the reproach of 
the English law that it will not, especially in 
criminal cases, permit justice to be done il- 
legally. In other words it will not fail to 
protect the rights ofa criminal, simply be- 
cause he is a criminal. An apt illustration of 
this principle is to be found in the facts of the 
case of People v. Burt, recently decided by 
the Supreme Court of Michigan. The facts 
and the views of the court are thus stated in the 
opinion: **‘Some burglaries having been re- 
cently committed at Williamston, in Ingham 
county, where respondent had been doing 
business, one Carr, who was a constable of 
Ingham county, undertook, with Van Etter’s 
co-operation, to see what they could discover 
on the subject. They had no indications or 
suspicions, well or ill founded, pointing to- 
wards any person as the criminal. They pro- 
cured revolvers, and stationed themselves by 
a bridge near Fowlerville, in Livingston 
county, with the purpose of compelling pass- 
ers-by to submit to a search, expecting 
thereby to get at indications of guilt in some- 
body. The person who killed Van Etter, and 
who is claimed to have been respondent, hav- 
ing, while passing along the highway, reached 
the bridge, was stopped, against his remon- 
strances, by these parties, and they endeav- 
ored to compel him to accompany them to 
Fowlerville—as Carr claims—-to be searched. 
He warned them off once or twice, if not 
oftener, and charged them with designing to 
rob him. Carr claims to have informed him 
of the burglaries, and to have also told him 
that he was showing guilt in the matter. 
Having kept a few paces in advance of them, 
-they following him with weapons, and Van 
Etter’s pistol, if not Carr’s being cocked—he 
attempted to evade them by running off 
southward across the ditch, and when about 
20 feet off he whirled round and fired, and 
shot Van Etter through the bowels. Van 
Etter fired at him, the shots being:- nearly 
simultaneous. Carr fired several shots after 
him, and thought he hit him. 

Vol. 17—No, 7. 





In order to make the act of the assailant 
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murder, the prosecution undertook to show 
that he was resisting or evading a lawful ar- 
rest, and to do so they were allowed to prove 
the burglaries, and the subsequent action of 
Carr and his associate as based on probable 
cause. At least, no other reason can very 
well be suggested for allowing such proof. 
Carr, when acting out of his own county, was 
not vested with official character. But no 
one, whether private person or officer, has 
any right to make an arrest without warrant 
in the absence of actual belief, based on ac- 
tual facts creating probable cause of guilt. 
Suspicion without cause can never be an 
excuse for such action. The two must both 
exist and be reasonably well founded. We 
need not now go further, although we may 
perhaps, say that no one can be justified in 
threatening or taking life, in attempting an 
arrest on supicion, without incurring serious 
responsibilities. And where the life of an 
actual felon is taken by one who does not 
know or believe his guilt, such slaying is 
murder. A private citizen has less immunity 
than an oflicer. But we need not discuss 
their respective rights or liabilities, because 
neither Carr nor Van Etter were proceeding 
on any honest belief or well-grounded suspi- 
cion. Except in the lack of specifie inten- 
tion to rob, they in no way differed from any 
highway wrong-doers, and their appearance 
would justify any one in believing them to be 
dangerous criminals. Any serious injury 
done by them could hardly fail to be a felony. 

The proof of the Williamston burglaries 
was therefore improper, because defendant 
was not on trial for them, and because his at- 
tempted arrest was not warranted by any 
honest and well-founded supposition of his 
complicity in them. 

From the facts, as detailed by Carr himself, 
we are strongly inclined to think he made 
out a case of justifiable homicide. But, 
whether this was absolutely shown or not, the 
case should have been put to the jury on that 
hypothesis, and if they thought that Van 
Etter was killed by a person who believed his 
own safety to be in peril from Carr and Van 
Etter’s lawless violence, the respondent 
should have been acquitted on that ground. 
This, however, is now immaterial, because, 
even if the homicide was voluntary, there can 
he no doubt that, having been provoked by 
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unlawful violence and the display of deadly 
weapons to compel submission to a wrongful 
arrest, the killing could not be more than 
manslaughter; and it should have so held. 
The conviction was erroneous, and the judg- 
ment must be vacated. And, inasmuch as if 
respondent had been indicted for manslaugh- 
ter the prosecution would have been outlawed 
he should not be subjected to another trial, 
but should be discharged. Inasmuch as the 
attorney general has appeared in this case, 
we can pay no attention to suggestions from 
other parties, and as we have no doubt the 
papers before us are substantially correct, it 
would be just to postpone the decision.”’ 








THE MEASURE OF INTEREST. 





The purpose of this article is not to con- 
sider when and in what case, interest may be 
recovered, Lut to examine a few questions 
which have arisen in the courts, relating to 
the measure of interest, in cases where inter- 
est is allowed, hardly dwelt upon in the 
books, but yet of sufficient practical import- 
ance to deserve a passing consideration. 

Conflict of Laws.—A note is made in Mas- 
sachusetts, payable in New York, to a citizen 
of Colorado, in which State suit is brought. 
Will the law of Colorado govern the rate, or, 
if not, which of the other two States will gov- 
ern? In England, the authorities are some- 
what conflicting, while in America, though 
the courts of different States differ, the deci- 
sions in each State are uniform and con- 
sistent. 

The earliest case in England, Ekines v. 
East India Company, was decided by Lord 
Cowper in 1720, whose decision was affirmed 
by the House of Lords. The suit was 
brought to recover the value of a vessel con- 
verted by the defendant to its own use in In- 
dia. On the grounds that the act was done 
in India, that the defendant had the use of 
the ship’s value, in that country, and that, 
since the money was not theirs, they should 
pay the income which that money did earn, 
or could have earned there,the court awarded 
India interest to the plaintiff. This case is 


11P. Wms. 396. 
*2 Brown’é Par. Cas. Bo? 





relied upon as a leading one, in support of 
the doctrine of Jex loci, and, though it was 
for a tort, yet the principle which controlled 
its decision is such that it is for that very 
reason, clearly a much stronger one than it 
would otherwise have been; for it is clear 
that the lex fori should govern the question 
of damages. ? 

Next bearing upon the question, came Bod- 
dam v. Riley,‘ in 1785, an action upon an 
account accruing in India. Lord Thurlow, 
in holding that a custom in India, to allow in- 
terest on such accounts, could have no effect 
in an English court, said: ‘‘I am to say that 
although the general rule of law is otherwise, 
yet, by reason of this custom, interest is to 
run on a debt, not carrying interest in this 
country, because the transaction took place 
in India. -I can not admit such a custom to 
control the clear law of this country.’’ While 
this case decides no question relating to the 
amount of interest, it refuses to recognize 
any custom (which is as binding as law), 
which conflicts with the English theory of in- 
terest. It is a strong assertion of the doc- 
trine of lex fori, and the former decision was 
considerably shaken by it as an authority. 

In 1800, in an action® for a legacy, payable 
in Jamaica currency to a citizen of that coun- 
try, under a will made there, Jamaica inter- 
est was awarded; while in 1804, in a suit® 
brought under the same circumstances, except 
that the legacy was not payable in currency, 
and the assets were in both countries, only 
English interest was allowed. In Gibbs v. 
Fremont,’ the plaintiff sued General Fre- 
mont upon a draft drawn by him in Califor- 
nia during the Mexican war, upon the Secre- 
tary of State at Washington, and the plaintiff 
was allowed the high rate of interest prevail- 
ing in the former State. 

In the United States, the decided weight 
of authority is in favor of the lex loci doc- 
trine. In Vermont,” Missouri,® Connecticut,!° 


32 Allen, 236, 

42 Bro, C, C,2; compare Arnott v. Redfern, 2C, & 
P, 88, 

6 Raymond y. Broadbelt, 5 Ves. 199. 

6 Bourke v, Ricketts, 10 Ves, 330. 

79 Excheq, 24; see Thompson v. Powles, 2 Sim- 
onds, 194. 

& Pecks y. Mayo, 14 Vt. 83. See Porter v. Munger, 
22 Id. 191. 

9 Bank of Louisville vy. Young, 87 Mo, 407; Hall v. 
Woodson, 63 Id. 462. 

” Beckwith vy. Trustees, etc: 29 Monn, 270, 
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‘Texas,™! Pennsylvania,?* North Carolina,’* 
Georgia, 1* Tennessee,4° Alabama,?® Ken- 
tucky,?7 Indiana,}* Iowa,!* Illinois, 2° New 
York,#! and in the Federal Courts,?? as well 
as in Rhode Island #* and New Hampshire, 
that doctrine has been either applied or ac- 
knowledged. 

On the other hand, in Massachusetts % and 
New Jersey,™ the contrary doctrine prevails. 
In the former State, the courts have gone to 
the extreme limit of the lex fori doetrine, not 
only paying no attention to the rate of inter- 
-est prevailing in a foreign State, but refusing 
to recognize statutes of such State, giving ex- 
tra compensation as damages to a delayed 
ereditor. Thus, on a bill drawn and accepted 
in Maine, where there is a statute giving the 
holder of a dishonored bill three per cent. ad- 
ditional damages against the acceptor, the 
statute was not permitted to be shown in evi- 
dence.*7 So, where a defendant sought to 
prove a Missouri statute regulating the dispo- 
sition of interest on a note made in that 
State, the evidence was rejected. In the 
earlier decisions, the /ex fori was held appli- 
cable where no evidence was produced of the 
foreign rate ;?9 but this distinction has been 


ll Trott v. Patton, Dallam, 522; Burton & Ander- 
son v. Hoxie, Id. 185, 187; Pauska v. Damrell, 31 Id. 
67, 93. 

1? Archer v. Dunn, 2 W. & S. 327; Ralph v. Brown, 3 
Id. 395; Wood v. Kelso, 27 Pa. St. 141. 

13 2 Hay, 5; 7 Iredell, 424. 

14 Vinson v. Platt, 21 Ga. 135. 

15 Cooper v. Sanford, 4 Yerg. 452; Bolton v. Street, 
8 Coldwell, {31. 

16 Evans v. Irwin, 1 Porter, 390; Crawford v. Sim- 
onton, 7 Id. 110; Clarke v. Pratt, 20 Ala. 470, 629; 
Harricks v. Andrews, 9 Porter, 10. 

17 Ingraham vy. Arnold, 1 J. J. M. 408; Cocke v. 
Conigmaker, 1 A. K. M. 204, 897; Pawling v. Sartin, 
4J.J. M. 288; Holley v. Holley, Litt. Sel. Cas. 507. 

18 Gray v. State, 72 Ind. 567. See 2 Scam. 11. 

19 Preston v. Walker, 26 Lowa, 205; Butters v. Odds, 
11 Id. 1; 26 Ill. 95; 26 Id. 30; 58 Id. 58. 

20 McAllister v. Smith, 17 Lil. 833. 

2! Thompson v. Ketchum, 4 Johns. 183; Oonsequa v. 
Fanning. 17 Id. 511; Hosford v. Nichols, 1 Paige, 225; 
Foden v. Sharp, 2 Id. 604; 47 Barb. 9. 

™ Bryce v. Edwards, 4 Pet. 111; Jeffray v. Dennis, 
2 Wash. C, C, 253; 4 Id. 206. 

2% Kavanagh v. Day, 10 R. I. 308. 

24 Little v. Riley, 43 N. EL. 109. 

% Jones v. Belcher, Quincy, 9; Grimshaw v. Ben- 
der, 6 Mass. 157; Barringer v. King, 5 Gray, 9, on a 
New York judgment; Eaton v. Mellus, 7 Gray, 566; 
Ayer vy. Tilden, 15 Id. 178; Lodge v. Spooner, 8 Id. 
M71. 

% Wilson v. Marsh, 2 Beasley, 289. 

27 Fiske v. Foster, 10 Met. 597. 

28 McFadden v. Burns, 5 Gray, 599. 

2 Wood v. Corl, 4 Met, 203,; 





since repudiated, and the Jez fori must apply 
in all cases. 

In Ayer v. Tilden,** the court says: ‘‘The 
interest is not a sum due by the contract, for 
by the contract no interest is payable, and is 
not therefore affected by the law of the State 
where made. It is given as damages for the 
breach of a contract, and must follow the 
rule in force in the jurisdiction where judg- 
ment is sought. An objection to adopting 
this rule may be worthy of notice, that it 
would allow the creditor to wait until he could 
find his debtor or his property in a jurisdic- 
tion where a much higher rate of interest was 
allowed than at the place of the contract. But 
a debtor could always avoid this danger ty 
performing his contract.’’ On the other 
hand, in Pecks v. Mayo,** Redfield, J., said : 
‘*It is an elementary principle, that all the in- 
cidents pertaining to the validity and con- 
struction, and especially to the discharge, 
performance and satisfaction of contracts, 
and the rule of damages for a failure to per- 
form them, will be governed by the lex loci 
contractus. From an examination of the au- 
thorities, I consider the following rule to be 
well settled. If the contract be so entered 
into for money, payable at a place on a day 
certain, and no interest be stipulated, and 
payment be delayed, interest, by way of dam- 
ages, shall be allowed according to the law of 
the place of payment, where the money may 
be supposed to have been required by the 
creditor for use, and where he might be sup- 
posed to have borrowed money to supply the 
deficiency thus occurring, and to have paid 
the interest of that country.”’ 

It is admitted by the courts of the States 
in the minority,** that when interest is either 
expressly or impliedly payable under the 
contract, the tex loci will govern. Now, if, 
to a note bearing no interest, the words, 
‘‘with interest after maturity,’’ be added, 
they must admit that this addition would be 
a material alteration, and therefore would 
have the effect derived from its meaning 
without affecting the other parts of the in- 
strument. Then, according to this test, the 
only difference between such a note and one 


# Ives v. Farmers’ Bank, 2 Allen, 286. 

31 Supra. 

32 14 Vt. 33. 

38 Winthrop v. Carleton, 12 Mass. 4; Von Heenert v. 
Porter, 11 Met. 210; French v. French, 126 Mass. 360. 
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bearing interest, lies in the amount of dam- 
ages, or, more strictly, in the time during 
which damages are to be computed. It may 
be said that, where interest is payable by the 
contract, it can not be called damages, for 
the word damages implies default, and there 
can be no default until the time for payment 
arrives. But no rule of law can prevent a 
debtor from agreeing to pay damages from 
the time of his contract, and, moreover, every 
debt implies a detention from the time it was 
contracted, regardless of the time at which it 
matures. Such objections can only serve to 
cover up the apparent inconsistency of the 
minority courts. 

Except where the question of usury is in- 
volved,* a contract made in one jurisdiction, 
and te be performed in another, will carry 
interest according to the law of the latter 
place.*5 Simple as the rule appears to be, it 
has been found at times difficult to apply it 
correctly. In the leading case of Allen v. 
Kemble,*6 a bill was drawn in Demarara on 
London, accepted and protested for non-pay- 
ment. The question was whether the law of 
the place of drawing, or that of the place of 
acceptance should govern the rate of interest 
in an action against the drawer. The defend- 
ant contended that he was only a surety for 
the acceptor in London, and that, therefore, 
he was bound to pay only English interest. 
The plaintiff urged that the contract of the 
defendant was independent of that of the ac- 
ceptor, having been made before the liability 
of the*acceptor commenced, and that Dem- 
arara interest should be allowed. The court 
sustained the latter view, holding that the 
defendant’s default occurred in his own 
country. In French v. French,*’ the plaint- 
iff agreed to convey to the defendant, land in 
Colorado, upon the receipt of ‘$5,000 and 
interest ;’’ the contract having been made in 
Massachusetts, the court held that the latter 
State was intended as the place of payment, 
and the word interest meant the rate at the 


34 Depau v. Humphreys, 8 Martin (La.) 27; Pres- 
ton v. Walker, 26 Iowa, 205; Hitchcock v. United 
States Bank, 7 Ala. 386; Andrews v. Pond, 18 Pet. 
65; Brewster v. Lynde, 2 Miles, 185. 

85 Peck v. Mayo, 14 Vt. 33; Little v. Riley, 43 N. H. 
109; Vinson vy. Platt. 21 Ga. 135; Hill v. George, 5 
Tex. 90; Martin v. Martin, 18. & M. 176, 

36 6 Moore P. C. 314; Cooper v, Waldegrave, 2 Beay. 


282. 
37 126 Mass. 360. 





place of payment.** In Consequa v. Fan- 
ning,®® it was held (reversing the decision of 
Chancellor Kent *°), that a Chinese merchant 
who had delivered goods at Canton to his 
agent, for sale in New York, the proceeds to 
be remitted to him at Canton, was entitled to- 
recover only New York interest. So, where 
a bond was given in Pennsylvania, to secure 
a mortgage given in another State, the bond 
bore interest according to the laws of the 
latter State. #4 

Rate after Maturity.—Whether, upon an 
instrument bearing a stipulated rate of inter- 
est, that rate may be recovered for such time 
after maturity as it shall remain unpaid, has 
been a point much controverted ; but the bet- 
ter view, and, certainly, that taken by a ma- 
jority of the courts, is that the contract rate 
should continue until payment. In favor of 
that doctrine, it is contended that the laws 
regulating the rate of interest are enacted for 
those who fail to show what they consider 
the use of money to be worth; that the par- 
ties themselves are best able, from a consid- 
eration of their own circumstances and the 
prospect of the money market, to determine 
what the value of money is to the creditor in 
each particular case; and that the rate thus 
indicated should continue so long as the 
debtor retains the use of the money, in re- 
spect to which the rate was fixed. In England 
the authorities are on both sides of the ques- 
tion.42 In New York and Alabama the ques- 
tion may be considered an open one. * In 
Texas,** Ohio,*5 Nevada,*® Massachusetts, #7 


38 Summer v. Mills, 21 Tex. 87. 
17 Id. 103. 

39 17 Johns. 511. 

40 3 Johns. Ch. 487. 

41 Irwin y. Barrett, 2 Grant, 13. 

42 For contract rate: Price v. G. W. R. Co., 16 M. 
& W. 244, per Parke, B.; Morgan v. Jones, 8 Excheq. 
620; Keene v. Keene, 3 C. B. (N. 8.) 144, per Pollock, 
C. B.; Gordillo v. Wegnelin, 5 Ch. Div. 287. For legal 
rate: Cook v. Fowler, L. R. 7 H. L. 27, per Lord 
Chelmsford; Jn re Roberts, 14 Ch. Div. 49. 

43 For contract rate: Miller v. Burroughs, 4 Johns. 
Ch. 486, per Chancellor Kent; Van Buren v. Van 
Gaasbeck, 4 Cow. 496. Compare 8 Wend. 550; 9 Id. 
471; 14 Ala. 288. See 10 Paige, 49; 48 N. Y. 244; 63 
Id. 586. 

44 Pridgen v. Andrews, 7 Tex. 641; Hopkins v. Crit- 
tenden, 10 Id. 189. 

45 Mount v. Sturgess, 25 Ohio St. 324. See Ibid, 631. 

4 Cox v. Smith, 1 Neb. 161; McLane v. Adams, 2 
Id. 199. 

47 Brannon v. Hursell, 112 Mass. 63; Union Inst. for 
Savings v. Boston, 129 Id. 86, 


But see 11 Id. 54; 
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Wisconsin,* California,*® Connecticut,®° Ill- 
inois,5! Iowa,®? Tennessee,** Michigan,™ Vir- 
ginia,®° and in the Federal courts,®® the con- 
tract rate is allowed, at least until judgment. 
But in Indiana,5’ Kansas,** Maine,®? Rhode 
Island,® South Carolina,®*! Pennsylvania, ® 
and in the United States Supreme Court, 
the legal rate only, be it greater or smaller ® 
than the stipulated rate, is allowed after ma- 
turity, unless the latter rate be by terms of 
the contract payable until the principal debt 
-be discharged. © 
Rate after Judgment.—Akin to that just 
discussed, is the question as to what rate the 
judgment will bear, where the contract bore 
conventional interest. Since the law obliges 
a creditor to prosecute his claim within a 
prescribed time to judgment, it is claimed 
that it would be unjust to punish him for his 
diligence by depriving him of a part of the 
stipulated rate, and thus giving the debtor an 
inducement to suffer judgment to be obtained 
against hm. On the other hand, it is said 
that a creditor derives so many additional ad- 
vantages from a judgment, that he can afford 
to lose the small difference which generally 


48 Spencer v. Maxfield, 16 Wis. 179; Prenyer v. Mil- 
waukee, 18 Id. 867; Wiswall v. Baxter, 20 Id. 680. See 
for limitation, 19 Id. 533. 

49 Kohler v. Smith, 2 Cal. 597; Guy v. Franklin, 5 Id. 
416. 

80 Beckwith v. Trustees, etc., 29 Conn. 270; Adams 
v. May, 33 Id. 419; 42 Id. 524, 570. 

51 Plinney v. Baldwin, 16 Ill. 108; 28 Ill, 201; 66 Ill. 
351. 

52 Hand v. Armstrong, 18 [owa, 324; Thompson y. 
Pickell, 20 Id. 490. 

58 Overton v. Bolton, 9 Heisk. 762. 

54 Warner Vv. Juif, 38 Mich. 662. 

55 Cecil v. Hicks, 29 Gratt. 1. 

56 Burgess v. Southbridge Savings Bank, 2 Fed. 
Rep. 500. 

57 Burns v. Anderson, 68 Ind. 202 (overruling Kil- 
gore v. Powers, 5 Blackf. 227); Smith v. Tatman, 71 
Ind. 171. 

58 Robinson vy. Kinney, 2 Kan. 184; Searle vy. Adams, 
3 Id. 515. 

59 Eaton v. Boisonwault, 67 Me. 540. 

60 Pierce v. Hennessey, 10 R. I, 223. 

61 Gaillard vy. Ball, 1 N. & M. 57; Langston v. 8. 
Car. R. Co., 28. C. (N. 8.) 248. 

62 Ludwick v. Hartzinger, 5 W. &S. 51. 

63 Brewster v. Wakefield, 22 How. 118; Burnshisel 
v. Firman, 22 Wall. 170; Holden v. Trust Co., 100 U. 
8. 72. But see Cromwell y. County of Sac, 96 U.S. 51. 

6t Duran vy. Ayer, 67 Me. 145; Ludwick vy. Hartzing- 
er, supra. 

65 Lannahan vy. Ward, 10 R. I. 299. See, in connec- 
tion with the above authorities, Moreland v. Law- 
rence, 23 Minn. 84; Riling v. Thompson, 12 Bush 
(Ky.), 810; Newton y. Kennerly, 31 Ark. 623, by which 
Minnesota, Kentucky and Arkansas are added to the 
minority list. 





exists between the legal and conventional 
rates; that the debt is merged in the judg- 
ment, and no court can look behind the judg- 
ment to see upon what it is founded; that 
the only default of the debtor, then, is in his 
failure to pay the judgment and not the orig- 
inal debt; and that the damages for such de- 
fault are determined only by statute law. 
This seems to be the better view, and has 
been adopted in Ohio,®® New Jersey,*’ Indi- 
ana,®* Tennessee,®? Texas,”° South Carolina 74 
and Illinois ;*2 while in California”? and Ne- 
vada 74 the contrary doctrine prevails. 
Interest upon Interest.—Where contract in- 
terest is not paid at the proper time, is the 
creditor entitled to interest upon this unpaid 
interest? There are three different views. 
upon this question. The first is that such in- 
terest may be recovered in all cases, whether 
the rate be named or not,*> whether the inter- 
est be payable at specified times or not,*® but 
no interest will accrue on instalments of inter- 
est, unless the interest be made payable at 
specified times, e. g. annually, semi-annually, 
or with annualinterest.77 In the absence of 
such words, compound interest will not com- 
mence until maturity, when the accrued in- 
terest will be added to the principal to forma 
new principal. This view is taken in lowa,’* 
Vermont,’? Rhode Island,®° South Carolina,®* 
Ohio,®? Wisconsin,®* North Carolina,** Ken- 


66 Guernsey Bank v. Kelly, 14 Ohio St. 367. But 
changed by statute: see Iron Works v. Latimer, 25 
Ohio St. 621. 

67 Wilson v. Marsh, 2 Beasley, 289. 

68 Burns y. Anderson, 68 Ind. 202, upon construc- 
tion of statute. 

69 Wade v. Pratt, 12 Heisk. 231. 

70 Townshend vy. Smith, 20 Tex. 465. 

7l Hoag v. Dessan, 1 Pitts, 390. But see Thomas v. 
Wilson, 3 McCord, 166. 

72 28 Ill. 201; Tindall v. Meeker, 1 Scam. 137; White 
v. Haffaker, 27 Ill. 349; Wayman v. Cochrane, 35 Id. 
152. 

73 Guy v. Franklin, 5 Cal. 416; 6 Id. 155; Mount v. 
Chapman, 9 Id. 294; Corcoran y. Doll, 32 Id. 82. 

74 Cox v. Smith, 1 Nev. 161. 

7% Austin v. Jones, 23 Vt. 286; See also, Carter v. 
Lyman, 16 Vt. 44. 

76 Day v. Barkeley, 3 Rich. (S. C.) 125. 

77 Supra. 

78 Preston v. Walker, 26 Iowa 205; See Dobbins v- 
Parker, 46 Id. 387. 

79 Dunshee v. Parmelee, 19 Vt. 172. 

80 Rathbone v. Lyman, 8 R. I. 156; Wheaton v. Pike 
9 R. I. 182; Pierce v. Hennessey, 10 R. 1. 223, 299. 

81 Gibbs v. Chisholm, 2 Mott. & M. 38; Wright v. 
Eaves, 10 Rich. Eq. 582. 

82 Wilkinson vy. Root, 4 Ham. 373. 

83 Mills vy. Jefferson, 20 Wis. 50. 

8! Kennon y. Kennon, Taylor, 281. 
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tucky,®> and in the Federal Courts. In the 
earlier cases, in New Hampshire,*’ the same 
result wss reached; but they have been re- 
cently overruled.“* But no interest will be 
allowed on the compound interest ;** and, 
whether payable annually or otherwise, no 
rests are allowed after maturity. In Rhode 
Island, it is held that the contract rate is al- 
lowed in compounding ;*! but, in Iowa a 
different rule prevails.°? But compound in- 
terest will not be allowed on merchants ac- 
counts, although sanctioned by custom among 
merchants, such usage being contrary to pub- 
lic policy. 

The second view is that such interest will 
not be allowcd, even though the interest be 
payable at spec fied times, unless stipulated 
in clear terms in the contract, and prevails 
in England,“ Michigan,” California, New 
Hampshire,™ Illinois,“ Maine,* Pennsylve- 
nia, Indiana,}®! Connecticut,!°? and New 
York.2© And interest will not be allowed even 
on a separate coupon, given for the interest 
on bonds.?® The third view, which prevails 
in Massachusetts,©> Minnesota,°° and Ne- 
vada,” is ‘that even a contract to pay such 


8% Talliaferro’s Exor’s. v. King. 9 Dana. 581. 

8% Hollingswor h v. Detroit, 3 McLean 472. 

87 Pierce v. Rowe, 1N. H. 179; Little v. Riley, 43 
N. A. 113. 

88 Ashuelot R. R. v. Eliot, 57 N. H. 397. 

8 Anketel v. Converse, 17 Ohio St. 11. 

# Oneal v. Lewis, 1 Strob. 115. 

91 Pierce v. Hennesey, 10 R. I. 156. 

93 Mann v. Cross, 9 lowa 327. 

98 Wheelock v. Mculton, 12 Vt. 430. 

% Waring v. Cunliffe, 1 Vesey Jr. 99; Danford v. 
Danford, 12 Ves. 127; Rapheli v. Bach, 11 Ves. 11; 
Nightingale v. Dawson, 1 Bro. C. U. 433. 

% Van Husen v. Kauouse, 13 Mich. 303, changed by 
statute 8. L. 1865 s. 12. 

96 Doe v. Valligo, 29 Cal. 385. 

97 Supra. 

9 Leonard v. Villars, 23 Ill. 377; Barker v. Bank, 
80 Lil. 96. 

9 Doe v. Warren, 7 Me. 48; Bannister v. Roberts, 35 
Id. 75; 88 Id. 518; 46 Id. 445; 56 Id. 155; 581d. 106. 

100 Stokely v. Thompson, 34 Penn, 210. 

101 Niles v. The Board ete., 8 Blackf. 158. 

10? Camp v. Bates, 11 Conn. 496; Rose v. Bridge- 
port, 17 Conn. 247. 

103 Connecticut v. Jackson, 1 Johns. Ch. 138; Hen- 
derson v. Hamilton, 1 Hall. 110; Van Benchooten y. 
Lawson, 6 Johns. Ch. 318; 1 Barb. 627; 3 Id. 22; 1 
Wend. 221. 

104 Johnson v. R. R., 37 Conn. 434; But contra, Ins. 
Co. v. R. R. Co., 41 Barb. 9. 

106 Hastings v. Wiswall, 8 Mass. 455; Dean v. Wil- 
liams, 17 Mass. 194; Wilcox v. Howland, 23 Pick. 69; 
11 Met. 210; 13 Met. 64° Ferry v. Ferry, 6 Cush. 9. 

106 Newell v. Houlton 22 Minn. 19; White y. Iltus, 
64 Mion. 43. 


107 Cox v. Smith, Nev 169. 








compound interest is void, as against public 
policy. But every where an agreement to 
pay interest on intérest in arrears,!° or a 
note given for accrued interest, although 
compounded, is good; 7° and a payment of 
such interest cannot be recovered back. 1!° 

Loss and Suspension of Interest. Interest, 
when not payable by the contract, is only 
damages, and must follow the principal in 
every respect. Therefore, if the principal be 
paid, and received by the creditor, even with 
objection, the claim to interest is lost.1/1 The 
interest can only be recovered in an action 
for the principal debt; and that cannot be 
sued upon, because it has been paid. If, 
however, interest be payable by the contract, 
this objection is not good, for ratione cessante, 
lex cessat. If war prevails between the pow- 
ers of which the parties are respectively sub - 
jects, interest is suspended during the war.1!2 
Since a war between two countries is a war 
between the respective citizens of each, the 
debtor cannot pay his debt to his creditor. 
He cannot, therefore, be in default; and in- 
terest is but the penalty of default. But, if 
interest be due by the contract, itis not sus- 
pended before maturity. In one case, the 
rebellion was not recognized as a war, within 
the meaning of this rule.12* 

So a tender will stop the interest, provided 
it be of the «xact sum due, and the debtor is 
ready at al] reasonable times to pay it over 
to his creditor, if he should choose to accept 
the amount tendered, and demand it. But 
the debtor may continue to use the money as 
he will.5 Soif he be prevented from pay- 
ing the debt, by trustee process, in which he 
is summoned as trustee, garnishee, or factor 


108 87 I)]. 28; 28 Conn. 578; 11 Paige 228; 5 Paige 98. 

109 Faber v. Cantfield, 3 Ham. (Ojnio) 17. 

10 Wilcox v. Howland, supra. 

lil 2 Jones L. 215; Stone v. Burnet, 8 Mo, 41; Til- 
lotson v. Preston, 3 Johns. 229; 5 Id. 361; 61 Barb. 80; 
68 Me. 572; 19 Conn. 581; Abbott v. Wilmot, 22 Vt. 
487; See4H. & g. 9; 1 Nott. & M. 242; contra Jacob 
vy. Emmett, 11 Paige 442; 1 Bland (Md.) 883. 

11? Mease vy. Stevens, Coxe (N. J.) 488; Hoar v. 
Allen, 2 Dallas 102, 132; Bordely v. Eden, 8 HU. & M. 
(Mo.) 167, 144 qualified in 4 Id. 161; Blake v. Quash, 
8 McCord 340; Mayer v. Reid, 87 Ga. 482; Brown v. 
Hiatt, 1 Dillon 373; 2 Hay 103, 

118 Spencer v. Browen, 32 Tex. 664; Leeds v. Lam- 
bert, 15 Minn. 416. 

1l4 1 sawyer 401. 

115 Logan vy. Haitnett, 6 Kans, 649; Hidden v, Jor- 
dan, 39 Cal. 61; 41 Id, 133; 12 Ark, 640; 8 Head 
(Tenn.) 344; 19 N. H. 403, 372; Chamberlain v, Black, 
64 Me. 40; Dunn v. Dunn, 38 Camp. 296, 
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(as he is called in different States) he is not 
bound to pay interest during the 
pendency of such suit,!2° unless he deny his 
liability,’ or practice unreasonable delay in 
answering interrogations ; 14° or continue to 
use the money ;!29 or unless the debt bears in- 
terest.12° In Nebraska it has been held that 
bankruptcy stopped the running of inter- 
est; 121 but in Massachusetts, insolvency was 
not allowed to have the same effect.!22 
Whether the death of a creditor suspends in- 
terest, until the appointment of a representa- 
tive has not been settled ; but where a creditor, 
before a note held by him matured, removed 
from Rhode Island to Ohio and died there, 
also before maturity, the defendant was not 
bound to pay interest, until demanded by the 
Ohio administrator, no administration having 
been taken out in Rhode Island.178 But the 
death of a debtor does not stop the running 
of interest, even though his estate prove in- 
solvent. 14 

Change of Law.—A State legislature has 
no pewer to enact a retrospeciive law, or any 
law imparing the obligation of existing con- 
tracts; but this does not deprive such legis- 
lature of the right to change the form and 
incidents of the remedy at its pleasure. Ex- 
cept in those States where the doctrine of lex 
fori prevails, as we have seen above, the duty 
to pay interest is considered as one of the ob- 
ligations of the contractor, which cannot be 
impaired; anda change of the rate of inter- 
est would have no effect upon a contract pre- 
viously made.?*5 And in California, where a 
debt bore no interest at the time of its crea- 
tion, and the law was altered, so that debts of 
the same nature should bear interest, the new 


118 Hoare v. Allen, 2 Dallas 102; 9 Penn. St. 468; 
Ryan v. Baldrich, 3 McCord 498; Little v. Owen, 32 
Ga. 20; 1 Kelly (Ga.) 38; Morris v. Ins. Co. 25 N. H. 
22, 369, 380; Adams vy. Cadis, 8 Pick. 260; 5 Allen 
856; 105 Mass. 340; 40 Conn, 468. 

117 Hollingsworth v. Hammond, 30 Ala. 661; Woark 
v. Glarkins, 4 Geo. ( Miss.) 539, 

118 Oriental Bank. v. us. Co., 4 Met. 1; Hubbard v. 
R. R. Co., 11 Id. 128, 

119 Woodruff v. Bacon, 35 Conn. 184. 

1” Blodgett v, Gardiner, 45 Me. 542; See Norris v. 
Hall, 18 Id, 832. 

111 Jn re Hawk, 2 Sawyer, 231. 

122 Bryant v. Russell, 23 Pick. 508. 

128 Gardner v. Woodman, 2 R. [. 558. 

124 Dodge v. Breed, 13 Mass. 537. 

125 Ackens v. Misston, 7C. E. Green. 444; 11 Id. 
456; 3 Vroom, 423; Mayor v. Trustees, ete., 7 Ga. 204; 
Myrick vy. Battle,5 Fla. 345; Lee v. Davis, 1 A. K. 
Marshall 897; Compare 4 Leigh, 209, contra 28 Ohio 
St. 266. 





statute had no effect.12° But when the rate 
was reduced from tento saven per cent. a 
debt was allowed to bear the larger rate only 
until the change of law, and the smaller rate 
after such change.}27 

Miscellaneous.—A note on demand, by the 
decided weight of authority, does not bear 
interest, until actual demand be made or suit 
be brought,!*5 unless due by the contract. 
A legacy bears interest after one year from 
the death of the testator ; 2° but, when paya- 
ble to a child, interest begins immediately.1%° 
When a note is payable with interest at a 
fixed rate, but, if not paid at maturity, then 
with a higher rate of interest till paid, the 
higher rate will be allowed from the date of 
the note.1% E.isHa GREENHOOD. 

Boston, Mass. 


1% Dunn v. Mastieke, 50 Cal. 244. 

147 White v. Lyons, 42 Cal. 279; Randolph v. Bayne, 
44 Id. 366. 

128 Lewis v. Lewis, 2 Hay 32; Cannon v. Beggs, 1 
McC. 370; Maxey v. Knight, 18 Ala. 300; 2 Bibb. 471; 
4 Id. 246; 5 Pick. 107; 1 Daly (N. Y.) 155. 

1:8 Bowen v. Meecham, 1 CGrratt. (Va.) 292; Case v. 
Case, 51 Ind. 277; Telfair v. Howe, 4 Rich. Eq. 254; 
Rich. Eq. Cas. 897, to wife; 3 Munford, 606. 

130 Wood vy. Tenorye, 13 Ves. 325; Loring v. Wood- 
ward, 41 N. H. 391; 2 Rand. (N. C.) 469; 1 McCord. 
Ch. 94; But nota grandchild, Wheeler v. Brem, 4 
Geo. (Miss.) 226; Compare Bowdse v. Jones, 34 Ga. 
399. 
131 Doggett v. Pratt, 15 Mass. 177; See also, Hol- 
kenbury v. Shaw, 11 Ind. 322; Wakefield v. Wilson, 3 
Mev. 480. 





WAYS OF CONVENIENCE. 





We discussed not long ago the subject of 
Ways of Necessity by implied grant,’ and by 
implied reservation, exception or re-grant. ? 
There is a further class of rights, which arise 
by implication upon a grant being made of 
land, which the grantor is estopped from dis- 
puting, and which may, for want of a better 
term, be desigaated by the caption of this pa- 
per. Though not absolutely necessary for 
the enjoyment of the property, they yet con- 
tribute to the fulness of that enjoyment, and 
without them the property would be depre- 
ciated in value. We propose toadduce some 
instances of these ways by the citation of 
various cases which elucidate the principles 
upon which they exist. 


116 Cent. L. J. 124. 
216 Cent, L. J. 485. 
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It is an admitted principle that where one 
purchases land on the faith of a representa- 
tion that a lane or way is used or enjoyed 
therewith, the grantor will not be permitted 
to close up the lane. 

In Adams v. Loughman,’ B, owning land 
in fee simple, conveyed a portion of it, on 
which were two houses, describing the prem- 
ises as houses numbers 112 and 114 ‘‘and the 
appurtenances thereof,’’ and also by metes 
and bounds. One of the courses extended 
westerly ‘‘to a lane produced six feet wide, 
thensouth * * * * along the said lane, 
etc.’’ This lane then existed on B’s land, 
and was used as a means of access to the 
houses conveyed, and it was represented to 
the grantee that the lane was laid out for. the 
use of the land conveyed, on the faith of 
which the defendant purchased. It was held 
that the defendant was entitled to relief 
against B or any one claiming under him for 
any interference with the lane. 

This case followed Rossin v. Walker,* where 
building lote were sold according to a plan 
which showed upon it certain streets, lanes 
and open spaces. The plaintiffs and defend- 
ants both claimed under the original owner, 
who had laid out the land as shown upon the 
plan. An attempt was made by the defend- 
ants to close up a strip of land or a lane ad- 
joining the plaintiffs’ land by building upon 
it. A perpetual injunction was awarded to 
the plaintiffs, restraining the defendants from 
so building. Esten, V. C.,in giving judg- 
ment, said: ‘“‘It is a point of considerable 
importance to determine the extent to which 
owners of property exhibiting maps and plans 
on the sale of property are bound by their 
contents; and we have decided in this court 
that when a map or plan is exhibited as a 
partivular of sale, presenting on its face 
roads, streets, squares and other advantages 
and atiractions, and purchases are made ac- 
cording to and on the faith of it, he can not 
afterwards divert the grounds appropriated 
to such uses to other purposes, although he 
may not be bound to make or construct all 
the roads, streets and squares, and other 
things of the same sort which the map ex- 
hibits.’’ 

The same proposition has been unequivo- 


239 U. C. R. 247. 
46 Gr. 619. 





cally enunciated by Burton, J. A., in Re 
Morton and St. Thomas,® who is reported to 
have said: ‘‘No one would think of disput- 
ing the proposition that if a person sells lots 
according to a particular map or plan, the 
purchasers acquire an interest in the streets 
or lanes shown upon the plan adjoining the 
lots sold, which places them beyond the ven- 
dor’s future control to their injury.’’ 

So in Espley v. Wilkes,® Kelly, C.B., says: 
“If you (the lessor) had told me in your 
lease this piece of land abuts on the road, you 
can not be allowed to say that the land on 
which it abuts is not a road.’’ In that case 
the description contained in the lease was ‘‘all 
that plot of land bounded on the east and 
north by newly made streets, * * * * @ 
plan whereof is indorsed in these presents.’’ 
The sites of these new streets were marked on 
the plan ‘‘New Streets ;’’ there was a cove- 
nant by the lessee (the defendant) ‘‘to kerb 
the causeways adjoining the said land.’’ The 
lessor afterwards granted to the plaintiff a 
lease of the land which appeared on the plan 
as the site of one of the proposed new streets, 
and which had in fact never been made intoa 
street. The plaintiff enclosed the land so 
that the defendant was unable to reach the 
street on the east side of hisland. It was 
held that a right-of-way, along the site of the 
proposed new street, had passed by implica- 
tion to the defendant, with the land comprised 
in his lease. 

What is a sufficient evidence of the inten- 
tion of the grantor may sometimes be a 
matter of doubt, but apparently anything 
amounting to a representation relied on or 
acted on is sufficient. 

In Wood v. Stourbridge,’ P, the owner in 
fee of an estate, kaving sunk a shaft for 
working coals thereunder, staked and set out 
a road across the estate from a public high- 
way on the west to the colliery, and thence to 
the east to another public highway. The road 
from the west to the colliery was made, but 
that portion leading from the colliery to the 
east was only staked out, when P agreed with 
A to sell to him a piece of land, which was 
described in the conveyance as being ‘‘bound- 
ed on the north by the road leading to the 


56 App. R. 323. 
6L. R. 7 Ex. 303. 
716 C. B. N. 8. 222. 
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‘said P’scolliery, * * * * together with 
‘the free use and enjoyment by A, his heirs, 
etc., of the above mentioned road, leading to 
the said colliery at all times and on all occa- 
sions, he and they contributing a proportion- 
-ate part of the expense of keeping such road 
in repair.’ Notwithstanding the description 
of the way as leading to the colliery, it was 
held tuat the grantor and those claiming un- 
der him had the right to go beyond the col- 
liery, over the whole length of the road to the 
east, and that, although the easterly part had 
only been staked out. 

Erle, C. J., said: ‘**Tomy mind, when a 
road is staked out for the purpose of passage, 
it is as much a road as if properly formed and 
made with granite or flint.’’ 

Willes, J., said, ‘‘With reference to a pri- 
vate road, the only definition you can give of 
it, is a strip of land appropriated to the pur- 
pose of passage from one point to another; 
nothing more is necessary to make a private 
way. If appropriated throughout its whole 
length, though not formed, it is still a way.’’ 

Though the vendor or grantor will not 
be allowed to close up streets or lanes of the 
kind in question he will not on the other hand 
be compelled to complete them, though his 
intention to do so may be plainly and unequi- 
vocally expressed in his conveyance or else- 
where. 

In Cheney v. Cameron,* a suit for specific 
performance by the vendor was defended on 
the grounds that certain proposed improve- 
ments had not been completed. Esten, V. 
C., said, ‘‘This is one of those cases in which 
a plan has been exhibited as a particular of 
sale, representing the different lots with roads 
and other proposed improvement; we have 
decided that when a plan of the kind has been 

‘used for such a purpose, the vendor will not 
be permitted to divert the ground appropria- 
ted for roads for any other purpose, but we 
are not aware of any case in which it has been 
cided that such a use of a plan imposes on 
him the obligation of constructing such 
roads.”’ And Spragge, V. C., to the like 
effect. ‘‘I think there was no express agree- 
ment to make roads * * * and I think 
the mere exhibition of a plan upon which lots 
and streets are delineated, is not itself an 
agreement, or the holding out of an expecta- 


86 Gr. 623. 





tion that the roads will be actually constructed 
at the expense of the vendor.’’ 

There is a marked distinction between a 
representstion and a mere intention. Justas 
the grantor is not bound to carry out his in- 
tention of constructing streets and roads, so 
neither is he bound to carry out his expressed 
intention in other respects. He may indeed 
relinquish his original intention, and deal 
with the proposed streets and roads otherwise 
than as originally expressed, so long as no 
damage is done to those entitled to use the 
way. 

In Harding v. Wilson,® a lease of premises 
was granted to B. wherein they were describ- 
ed as abutting on ‘‘an intended way of thirty 
feet wide.’’ When the lease was made the 
road had not been set out. For about four 
years before the defendant who purchased 
from the lessor committed the trespass con- 
plained of, there had been a road thirty feet 
wide which answered the description in the 
lease. The defendant after acquiring the 
soil of the way built a wall thereon, leaving a 
road only twenty-seven feet in width opposite 
the plaintiff's house. It appeared, by the 
evidence that the road so left was as wide as 
convenience required, and that the plaintiff 
had sustained no inconvenience from the 
erection of the wall. It was held that a con- 
venient way only was all that the plaintiff 
could claim. Abbott, C. J., said, ‘‘Advert- 
ing tothe lease * * * the former does 
not grant a way thirty feet wide, but only 
describes the land demised as bounded by an 
intended way of that width. This is merely 
an expression and declaration of an inten- 
tion. If, indeed, that operated asa grant, 
the plaintiff’s right might possibly have been 
made out ;but if it was not a grant, a depart- 
ure from the intention expressed will not give a 
right of action unless some actual damage 
has been sustained.’’ 

Bayley, J., is even more explicit. ‘*In this 
case there was not any express stipulation as 
to the width of the way, but the abuttal was 
described as an intended way thirty feet wide. 
That was merely the intention of the owner 
of the soil. He does not expressly engage 
that the road shall be of that width. It was 
his intention to make it so at the time; but 
he uses no words which could fetter his in- 


92B. & C. 96. 
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tention, and prevent a deviation from it, pro- 
vided a convenient way was left for B and 
his under-lessees.’’ 

And Holroyd, J., says, ‘‘The intended way 
- is no part of that which was granted ; and the 
declaration of an intention is not an implied 
grant.’’—Canadian Law Times. 








LIFZ INSURANCE—“ ASSURED” AN» “IN- 
SURED*’—INSURABLE INTEREST IN LIFE 
OF PARTNER. 





CONNECTICUT MUT. LIFE INS. CO. v. LUCHS. 


United States Supreme Court. 


1. Whether the term ‘‘assured’’ in a policy of life 
mmesurance refers to the party for whose benefit the in- 
surance is effected, or to the party whose life is in- 
sured, depends upon its collocation and context in 
the policy; und, reading the policy in this case in con- 
nection with the declarations and answers of the 
party at whose instance it was taken out‘and con- 
tinued, which form part of it and indicate the object 
of procuring it, the term assured must be held as ap- 
plicable to him for whose benefit it was effected. 

2. A partner has an insurable interest in the life of 
bis copartner, who, at the time of taking out the pol- 
iey of insurance. is in default im the payment of his 
promised proportion of the capital of the concern. 

8. The extent of a man’s interest in the life of an- 
other, depending upon a continuing partnership, or 
the resulte of a business transaction not yet com- 
pleted, is, in the nature of things, uncertain, and in 
sueb case al] that can be required is that he bad an 
actual imterest at the time he insured his partner’s 
life, and that bis estimate of the value thereof was 
made in good faith, without any purpose to deceive. 

4. An alleged misstatement in a former application 
for life insurance can not affect « policy issued on a 
subsequent application. 


In error to the Supreme Court of the District of 
Columbia. 

Enoch Totten, for plaintiff in error; A. S. Worth- 
ington, for defendant in error. 

Fie Lp, J., delivered the opinion of the court: 

This was ap action by Leopold Luchs on a pol- 
icy of insurance upon the life of Levi Dillenberg, 
issued by the Connecticut Life Insurance Com- 
papy in June, 1869. Luchs and Dillenberg were 
partners at the time in the business of buying and 
selling tobacco in the city of Washington. Their 
partnership was formed in October, 1866, each 
agreeing to contribute bis services and one-half 
of the capital. It was understood that the money 
of Dillenberg was then invested in mining stocks, 
and could not at once be obtained. Luchs ac- 
cordingly furnished the entire capital, which was 
over $10,000. Dillenberg never contributed his 
portion, and, about two years after the partner- 
ship was formed, bis failure in this respect caused 
dissatisfaction and complaint. It was thereupon 





suggested by one Myers, who was employed by 
an agent of the insurance company, and who ha@ 
beer called in as an accountant to examine the 
books of the concern, that, asa means of ‘‘ad- 
justing the dispute or misunderstanding between 
the partners,’’a policy of insuranee should be 
obtained upon the life of Dillenberg for the ben- 
efit of Luchs, and that Dillenberg should retire 
from the firm within a year afterwards. Nothing: 
however was then done upon this suggestion, but 
in the following year the policy in suit was pro- 
cured. 

1. The first question presented is as to the right 
of Luchs to sue uponit. It is plain, from the 
parol evidence in the case, that it was the inten- 
tion of both Luchs and Dillenberg that the policy 
should be procured for the benetit of Luchs. The 
declaration, which is the application for the pol- 
icy, begins with an averment that he, Luchs, is 
desirous of affecting an insurance upon the life of 
Dillenberg, and proceeds to state the latter’s age, 
the condition of his health, the character of his- 
habits, and that he, Luchs, has an interest in the 
life of Dillenberg to the amount of $10,000. The 
declaration is signed both by Luchs and Dillen- 
berg, though it purports in every line to be the 
separate application of Luchs. It is accompanied 
by questions and answers, and to the first ques- 
tion, as to the name and residence of the person 
for whose benefit the insurance is proposed, the 
answer is: **Leopold Luchs, Washington, D. C.’” 
The answers also are signed by Luchs and Dillen- 
berg. 

The policy was issued and delivered to Dillen- 
berg, and retained by him until after the dissolu- 
tion of the partnership, when he handed it to 
Luchs, stating that he gave it to him to show that 
he intended to do what was right and fair with 
him, and requested him to pay the premiums on 
it, promising to refund the money. ‘The first two- 
premiums were paid by Dillenberg, the others by 
Luchs. The difficulty in the question presented 
arises from the language of the policy. Omitting 
words not essential on this point, it reads as fol- 
lows: 

“This policy witnesseth that the Connecticut 
Mutual Life Insurance Company, in considera- 
tion of the declarations and representations made 
to them in the application for this insurance, and 
the sum of $125 to them in hand paid by Leopold 
Luchs, * * * do assure the life of Levi Dil- 
lenberg. * * * * Andthe said company do 
hereby promise * * * * the said assured 
* * * * topay * * * * said sum insured 
to the said assured, his executors, administrators, 
or assigns, within ninety days after due notice 
and proof of the death of the said Levi Dillen- 
berg. 

It is hereby declared to be the true intent and 
meaning of this policy, and the same is accepted 
by the assured upon the express conditions that 
in case the said person whose life is hereby in- 
sured shail pass beyond the settled limits or the 
protection of the government of the United 
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States, * * * * this policy shall be null. It 
is also understood that if the proposals, answers, 
and deelarations made by the said Leopold Luchs, 
which are hereby made part and parcel of this 
policy as fully as if herein recited, and upon the 
faith and warranty of which this agreement is 
made, shall be found in every respect untrue, this 
policy shall be null and void, or in case the said 
assured shall not pay the said annnal premiums, 
* ¥* * this policy shall cease. 


“It is further agreed that this policy shall not 
take effect * * * until the premium above 
named shall be actually paid * * * during 
the life of the insured.”’ 

The contention of the plaintiff is that the words 
‘the assured’’ in the policy apply to the person 
for whose benefit the policy was effected—that is, 
Luchs, and not tothe party whose life was in- 
sured. There are undoubtedly instances where 
this distinction between the terms ‘‘assured”’ and 
‘insured’ are observed, though we do not find 
any judicial consideration of it. The application 
of either term to the party for whose benefit the 
insurance is effected, or to the party whose life is 
insured, has generally depended upon Its colloca- 
tion and context in the policy, We are of 
opinion that, reading the policy in cennection 
with the declarations and answers of Luchs,which 
form a part of it, and indicate the object of pro- 
curing it, the term ‘‘assured’’ must be held as 
applicable to him for whose benetit it was ef- 
fected. 

The pelicy considered in tna Life Ins. Co. v. 
France, 94 U. S. 562, gives some support to this 
view. There the policy was effected by a brother 
for a sister’s benefit, and the term ‘‘assured”’ was 
held to apply to the sister, for she recovered in a 
suit brought in connectioa with her husband on 
the policy. The attention of the court does not 
appear, however, to have been directed to that 
term. It may be said, also, that there could be 
little doubt as to its proper application in that 
case, as it would follow by the words ‘‘and her 
executors, administrators or assigns,”’ thus limit- 
ing it to the sister, Ip other respects the lan- 
guage is substantially identical with that of the 
policy under consideration. 

2. The second question presented for our determ- 
ination is whether Luchs had an insurable inter- 
est in the life of Dillenberg. Upon this we have 
no doubt, Dillepberg was his partner and had 
not paid his promised proportion of the capital of 
the concem, At the time the policy was applied for 
he was still in default, and although it might have 
turned out that the actual amount due, upona set- 
tlement of accounts, was less than the promised 
proportion, it was not a matter definitely ascer- 
tained at the time, Besides what was thus due to 
him, Luchs was interested in having Dillenberg 
continue in the partnership. He had such an in- 
terest, therefore, as took from the policy aaything 
of a wagering character. 

As this court said in Warnock y. Davis, re- 
cently decided: “It is not easy to define with 








precision what will, in all cases, constitute an in- 
surable interest, so as to take the contract out of 
the class of wager policies. [t may be stated 
generally, however, to be such an interest arising 
from the relations of the party obtaining the in- 
surance, either as creditor of or surety for the as- 
sured, or from the ties of blood or marriage to 
him, as will justify a reasonable expectation of 
advantage or benefit from the continuance of his 
life. Itis not necessary that the expectation of 
advantage or benefit should be always capable of 
pecuniary estimation. * * * But in all cases 
there must be areasunable ground, founded upon 
the relations of the parties to each other, either 
pecuniary or of blood or affinity, to expect some 
benetit or advantage from the continuance of the 
life of the assured.”” 104 U.S. 779. 

Certainly Luchs had a pecuniary interest in the 
life of Dillenberg on two grounds: because he 
was his creditor and because he was his partner- 
The continuance of the partnership, and, of 
course, a continuance of Dillenberg’s life, fur- 
nished a reasonable expectation of advantage to 
himself. [t was in the expectation of such advant- 
age that the partnership was formed, and, of 
course, for the like expectation, was continued. 

In Morrell v. Trenton Mut. Life & Fire Ins. Co., 
10 Cush. a policy was taken out by the 
plaintiff upon the life of his brother, who was 
about going to California, on an agreement that 
the latter should pay to him one-fourth of his 
earnings for the followirg year. In an action on 
the policy it was contended that the plaintiff had 
no insurable interest upon the life of the insured, 
but the court, after deciding that he had such an 
interest from the fact that he held a promissory 
note signed by the firm of which the insured was- 
a partner, also said that it was strongly inclined 
to the opinion that the plaintiff had another in- 
terest in the life of the person insured. “He 
had,” said the court, ‘a subsisting contract with 
that person, made on a valuable consideration, by 
which he was to receive one-quarter part of his 
earnings in the Mines of California for one year. 
Such an interest can not, from its nature, be 
valued or apportioned. it was an interest upon 
which the policy attached. By the loss of his 
life within the year, the person whose life was in- 
sured lost the means of earning anything more, 
and the plaintiff was deprived of receiving his 
share of such earnings to an uncertain and in- 
definite amount.’ 

In ‘Trenton Mut. Life & Fire Ins. Co. v. John- 
son, 4 Zab. 576, a policy was taken out by the 
plaintiff on the life of one Van Middlesworth for 
$1,000, one-half payable to the plaintiff and the 
other half to Van Middlesworth. ‘They belonged 
to an association called the New Brunswick & 
California Mining & ‘Trading Company, the cap- 
ital stock of which consisted of forty-five shares 
of $600 each. The company consisted partly of 
shareholding members and partly of acting mem- 
bers, the shareholders being each required to fur- 
nish a substitute to proceed to the mines of the 
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company. The plaintiff owned one share, ad- 
vanced $600 of capital, and procured Yan Mid- 
dlesworth to go out as his substitute, which he 
did, and acted as his agent and substitute; and 
the assets of the company having been divided in 
California, he received the plaintiff’s share, and 
afterwards died, not having paid it over. By one 
of the articles of the association all treasures and 
all the proceeds of the labor of each member, and 
all profits, were to go into a general fund for 
the benefit of the association. To the action 
brought on the policy it was objected that the 
plaintiff had no insurable interest in the life of 
the deceased. On this question the court said: 
*‘In the present case Johnson had a direct interest 
in the life of his substitute, whose earning: were 
to constitute a part of the joint funds, of which 
he was entitled to his share, an interest fully 
equivalent to the interests of a wife in the life of 
her husband, of a child in that of a parent, or a 
sister in that of a brother. And at Van Middles- 
worth’s death, although prior to that time the 
company had been virtually dissolved, he had an 
interest in him as his creditor to the extent of his 
share of the assets in his hands.” 

In Bevin v. Connecticut Mut. Life Ins. Co., 23 
Conn. 244, the plaintiff had obtained a policy of 
insurance for $1,000 on the life of one Barstow, 
to whom he had advanced $350, besides articles 
of personal property, to enable him to go to Cal- 
ifornia and there labor for one year, on an agree- 
ment that he would account to the plaintiff for 
one-half of his gains. The court said that Bar- 
stow was the plaintiff's debtor and partner, giv- 
ing to the plaintiff an interest in the continuance 
of his life, as by that means, through bis skill and 
efforts, the plaintiff might expect, not only to 
get back what he had advanced, but to acquire 
great gains and profits in the enterprise. ‘All 
the books,”’ the court added, “hold this to be a 
sufficient interest to sustain a policy of insur- 
ance. As tothe value of this interest, we think 
it must be held to be what the parties agreed to 
consider it in the policy. This was the sum asked 
for by the plaintiff, and which the defendant 
agreed to pay incase of death, and for which 
they were paid inthe premiums given by the in- 
sured. The policy must, we think, be held to be 
a valued policy.’’ And, after referring to a pol- 
icy of insurance obtained by a sister on her 
drother’s life, where no question seemed to have 
deen made as to the amount, but only whether it 
was an interest which the law would recognize, 
the court said: ‘‘so, in every case, where a per- 
son on his own account insures the life of a rela- 
tive, if the sum named inthe policy is not to be 
the rule of damages, we inquire what is? The 
impossibility of satisfactorily going into the ques- 
tion in most cases, and especially where there is 
nothing to guide the inquiry, and everything is 
ancertain, would lead us to hold that a policy 
dike this is a valued policy as most consistent with 
the understanding of the parties and the princi- 
ples of the law.” 





3. The third question presented for determina- 
tion relates to alleged breaches of the warranty of 
the policy.’ It is alleged that the policy was is- 
sued upon the faith of certain statements and 
answers of the plaintiff which were untrue. 
These statements were—First, that the plaintiff 
had an interest in the life of Dillenberg to the 
amount or $10,000, when, in fact, he had no in- 
terest in it; and, second, that the cause of the 
death of one of the brothers of Dillenberg was 
accident, when, in fact, he had committed suicide. 

As to the alleged breach of the warranty of the 
interest of the plaintiff in the life of Dillenberg 
there is this answer: The statement of the plaint- 
iff as to the amount of his interest was necessarily 
conjectural. No onecan affirm with absolute cer- 
tainty that he has an interest to a definite sum in 
the life of another, where the interest depends 
upon the result of an existing partnership or 
other business transactions not yet terminated. 
The value of his interest in such cases will always 
be more or less a matter of opinion. The state- 
ment in that regard, must, of necessity, be taken 
as a mere estimate. If, therefore, the plaintiff 
had an interest in the life of Dillenberg, and his 
estimate was made in good faitk, the declaration 
can not be deemed untrue so as to constitute a 
breach of the warranty. The extent of a man’s 
interest in the life of another, depending upon a 
continuing partnership or the results of business 
transactions not yet completed, is, in the nature 
of things, uncertian, and in such cases all that can 
be required is that he had an actual interest, and 
that his estimate was made in good faith, without 
any purpose to deceive. See Bevin v. Connecti- 
cut Mut. Life Ins. Co., supra. 

Here the plaintiff valued his interest and took 
out a pelicy for only half the sum estimated. He 
did not procure the policy for any purpose of spec- 
ulating upon the duration of the life of Dillen- 
berg. From the finding of the jury we must take 
as true that his representation was made in good 
faith upon an honest opinion as to the value of his 
interest. 

As to the alleged misstatements of the cause of 
the death of a brother of the deceased, it is suffl- 
cient to observe that there is no allegation on this 
subject in the answers of the plaintiff, and the 
point is taken, simply because, in an answer to a 
previous application, that statement was made. 
Such previous answer can not be incorporated 
into the previous policy. The reference to the 
previous application is made for the answer to a 
different inquiry. 

There may be, as stated by the counsel for the 
company, some inconsistencies between the 
charges given at its request,and those given at 
the request of Luchs. The latter present all the 
disputed questions of fact to the jury, and if those 
granted at its request are erroneous, in so far as 
they differ, it is not for it to complain, as was well 
observed by counsel, that while the judge held 
Luchs within proper limits, itself was suffered to 
go beyond them. 
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Upon the whole record of the case we find no 
error sufficient to justify a reversal of the judg- 
ment. Itis therefore affirmed. 


~~ 





MORTGAGE—MORTGAGOR IN POSSESSION 
— UNGATHERED CROPS. 





WILLIS v. MOORE. 


Supreme Court of Texas, Austin Term, 1883. 


A mortgagor in possession is entitled to the crops 
grown onthe mortgaged lands, and has a right to 
sever them at any time prior to the destruction of his 
title by sale under the mortgage. 


Appeal from Falis County. 

Goodrich & Clarkson, for appeilant; Clark « 
Dyer, for appellee. 

STAYTON, J., delivered the opinion of the court: 

The deed in trust made by Lewis Moore to se- 
cure the note executed by him to Reed and Smith 
having been duly recorded, it must be held that 
A. J. Gill bought the interest of Lewis Moore in 
the crop upon the land on the first of August, 
1881, with notice of whatever right the appellant 
by virtue of the transfer of the notes which car- 
ried with them as an incident, the security evi- 
denced by the trust deed, had in the crops then 
standing ungathered upon the land. There might 
be some difficulty in determining the true rela- 
tion which existed hetween Lewis Moore and A. 
J. Gill, under the agreement of date of Decem- 
ber 24, 1877, but is treated by appellant’s counsel 
as a partnership, in which, for their mutual ben- 
efit, the land was cultivated by the latter, the ma- 
terial for that purpose being in part furnished by 
each, the net proceeds to be equally divided be- 
tween them. 

This is probably the true relationship of the 


parties, rather than that, they were landlord and | 


tenant, and we will so consider them in disposing 
of the case. 

It does not appear when the notes to Reed and 
Smith matured,but it is found that they were due 
and unpaid on the 8th of September, 1881, at 
which time the substituted trustee sold the land, 
and thereby the appellant became the owner 
thereof. The question for our decision then is: 
is the purchase of mortgaged lands as against 
the mortgagor, or any person claiming under him 
by a purchase of the crops, entitled to such crops 
as were standing ungathered up on the land at the 
time of his purchase? 

A. J. Gill does not necessarily stand in the same 
relation to this question as would Lewis Moore, 
were he the claimant. That in England, as in 
many of the States of the Union, the mortgagee 
is deemed the holder of the legal title, ean not be 
questioned; and that upon such title he may 
maintain ejectment against the mortgagor. And 
where suchis the rule, many decisions are to be 





found, in which it is held that neither the mort- 
gagor nor the tenant under him,claiming through 
a lease made after the execution of the mortgage, 
is entitled to carry away the crops growing upon 
the mortgaged land at the time of the foreclo- 
sure, or actual entry by the mortgagee: and this, 
upon the theory that from the date of the mort- 
gage the mortgagor is but a tenant at sufferance: 
and that a lease made by him, being unauthor- 
ized, makes a disseizin. 

In the case of Lane v. King, 8 Wend. 585, which 
is a leading case in America, the rule and reasons 
therefor are thus illustrated: -‘In Keech v. Hall, 
Doug. 21, already referred to, the mortgagee 
brought an action of ejectment against a tenant, 
who claimed under a lease from the mortgagor, 
given after the mortgage, without the privity of 
the mortgagee.”’ Lord Mansfield, in delivering 
the opinion of the court, said: ‘‘On full consider- 
ation we are all clearly of opinion that there is no 
inference of fraud or concert against the mort- 
gagee, to prevent him from considering the lessee 
of the mortgagor, as a wrong-doer. The ques- 
tion turns upon the agreement between the mort- 
gagor and mortgagee; when the mortgagor is left 
in possession, the true inference to be drawn is an 
agreement that he shall possess the premises, at 
will, in the strictest sense, and, therefore, no no- 
tice is ever given to quit, and he is not even 
entitled to reap the crop as other tenants at 
will are, because all are liable to the debt, on 
payment of which the mortgagee’s title ceases. 
The mortgagor has no power, express or implied, 
to let leases not subject to every circumstance of 
the mortgage; the tenant stands exactly in the 
the situation of the mortgagor. This court, in 
McKercher v. Hanley, 16 Johns, R. 292, also held 
that the relation subsisting between the mort- 
gagor and mortgagee did not imply a right on the 
part of the mortgagor to lease. The mortgagor, 
therefore, in giving a lease, becomes as to the 
mortgagee a disseizor. * * * * The mort- 
gagee, undoubtedly, as against the mortgagor and 
his grantees, has the paramount right. Mr. Pow- 
ell considers the rights of mortgagee to emble- 
ments as against the lessee of the mortgagor, as 
necessarily resulting from the doctrine established 
by Lord Mansfield in Keech v. Hall, Doug. 21, 
and that a mortgagor has no right to lease. He 
observes that he can see no ground on which the 
ease of such lessee, as to emblements, can be 
distinguished from any other tenant under a tor- 
tious title; for if he be considered a wrong- 
doer as to his occupation of the premises, he can 
not be considered in a different character as to 
emblements, nor can there be any ground to im- 
ply a consent to cultivate the property, when no 
implication is admitted to a consent to occupy 
it.’ In the case of Keech v. Hall, 1 Doug. 23, 
in reply to a suggestion that the tenant of a 
mortgagor was entitled to emblements, Lord 
Mansfield said: “I give no opinion upon that 
point; but there may be a distinction, for the 
mortgagor may be considered as receiving the 
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rents in order to pay the interest by an implied 
authority from the mortgagee, till he determine 
his will, as to the lessee’s right to reap the crop 
which he may have sown previous to the deter- 
mination of the will of the mortgagee; that point 
does not arise in this case, the ejectment being for 
a warehouse, but, however, that may be, it would 
be no bar to the mortgagee recovering in ejectment 
it would only give the lessee aright of ingress and 
egress to take the crop; as to which, with regard 
to tenants at will, the text of Littleton is clear.” 
In this State it has been held, from an early day, 
that a mortgage is but a security for a debt; that 
the title to property mortgaged remains in the 
mortgagor, and with it the right of possession, 
which is one of the ordinary incidents of title. 
Duty v. Graham, 12 ‘Tex. 427; Wright v. Hender- 
fon, 12 Tex. 44; Wooten v. Wheeler, 22 Tex. 
338. Such being the legal effect of a mortgage in 
this State, it will be readily seen that the founda- 
tion upon which the rights of mortgagees is based 
in England and in some of the States, wholly fails. 
Ist, there the paramount title is held to be in the 
mortgagee, here the paramount title remains in the 
mortgagor, and no estate passes to the mortgagee 
unless through foreclosure; 2d, there the right to 
the immediate possession of che mortgaged prop- 
erty vests in the mortgagee, with the consequent 
right to appropriate the fruits and revenues with- 
out liability to account, unless called upon to do 
so in a.proceeding to enforce the equity of re- 
demption; here, no right to the possession, nor 
to the fruits and revenues so long as the mort- 
gage stands unforeclosed, unless under some pro- 
ceeding peculiarly equitable. 3d. There, the 
mortgagor, under the conflict of authority, is held 
to be either a tenant at sufferance or a tenant at 
will, with no power to do aught else than under 
the strict rules of the common law, a tenant with 
the feeblest tenure may do; a lease by him oper- 
ating as a disseizin of the mortgagee, and making 
himself and his lessee tort feasors; here he is the 
owner of the fee, if such be his estate in the land 
which he mortgages; recognizing no landlord; 
neither a tenant at will, nor a tenant. at suffer- 
ance,in any sense in which these terms can be 
legitimately applied; for the owner can not be, 
in the nature of things, the tenant of any one; he 
has power to lease without disloyalty to any one, 
his lease, if made after mortgage, subject, how- 
ever, to be determined in case of foreclosure be- 
fore its expiration. 

The reason sometimes given, why a mortgagor 
should not be permitted to have the crops still 
standing upon the land at time of the foreclosure 
is:_That he may obtain their value in account upon 
bill to redeem; with us this reason can have no 
effect, for there is no such thing in our practice 
as the right to redeem after foreclosure, which is 
made by sale. The crops were planted, culti- 
vated, and in fact must have been almost, if not 
quite matured, before the sale in September; and 
while the paramount title to the land upon which 
they grew was still in Moore, the vendor of Gill, 





Moore sold them. The element of uncertainty, 
in so far as Gill was concerned, as to the contin- 
uance of title in his vender, was very nearly as 
great as though he had held as tenant at will. 
The direction of the creditor to sell under the 
deed of trust,and thereby place in himself or 
some other person the title to the land, was an 
act of will, without the exercise of which the 
paramount title to the land would continue in 
Moore; and even such exercise of the will would 
not necessarily effect that result; for Moore might 
be able to pay the indebtedness and thereby ef- 
fectually prevent the divestiture of his title. 
Where the mortgage is held to vest the title in 
the mortgagee, no such elements of uncertainty 
exist; he may enter whenever he pleases. The 
right of a person purchasing under a foreclosure 
of a mortgage, where it is held that the mortgage 
passes no estate, but is a mere security, to have 
the crops on the land at time of foreclosure, is 
questioned by Mr. Washburn. 1 Washburn on 
Real Property, 124. The reasons for the rule in 
question not existing here, it seems to us the rule 
must be held not to exist. The deed of trust 
seems to evidence the fact that the parties con- 
templated, even if sale was made under it, that 
Moore and those claiming under him should not 
at once surrender the land to the purchaser, but 
from the time of the sale should attorn to the 
purchaser; which carries with it by implication 
at least, an agreement that from such time Moore 
or his assigns should, as tenants, recognize the 
purchaser as the landlord, and pay rent for the 
land from the time of foreclosure. By attornment 
is meant “‘the act of recognition of a new land- 
lord, implying an engagement to pay rent and 
perform covenants to him. The word is taken 
from the feudal law, where it signifies the trans- 
fer by act of the lord and consent of the ten- 
ant of the homage, service, fealty, ete., of the 
tenant to a new lord who had acquired the es- 
tate.” Abbott’s Law Dictionary. Itis true that 
the trust deed provides that the holding shall be 
as tenant at sufferance; but there can be no such 
thing as tenant by sufferance when the tenancy 
is the result of agreement, such as is found in the 
trust deed, with reference to which the purchaser 
must be. presumed to have bought, and by which 
he is as much bound as though he had been a 
party to that instrument; and in the absence of 
something in the agreement, evidencing that it 
was the intention of the parties after the fore- 
closur2, to have their rights to stand strictly upon 
the relation of landlord and tenant at sufferance, 
the parties should be held to have intended that 
such a tenancy should exist as is created by 
agreement, at least a tenaney at will, which 
would carry with it the right to the crops then 
nearly or quite matured, lest wrong attend at 
time of foreclosure. 

A tenancy by sufferance “‘is of sucb a nature as 
necessarily implies an absence of any agreement 
between the owner and the tenant; and if express 
assent is given by the owner to such possession 
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the tenancy is thereby instanter converted into a 
tenancy at will, or from year to year, according 
to the cireumstances.’’ Woods’ Landlord and 
It matters not what parties may des- 
ignate such a tenancy. This view of the case 
would be conclusive of the question, but there is 
another view of the case which is equally so. A 
mortgage being simply a lien to secure the pay- 
ment of a debt, it can not be held to give to a 
mortgagee or person purchasing under it any 
greater right to ungathered crops standing 
upon the mortgaged land, than would a person 
have who purchased under a lien acquired in any 
other manner, prior to the time the crop is plant- 
ed, or the right to plant it accrued. Hogsett v. 
Ellis, 17 Mich. 363. 

“Crops, whether growing or standing in the 
field, ready to be harvested, are, when produced 
by annual cultivation, no part of the realty. They 
are, therefore, liable to voluntary transfer as 
chattels. It is equally well settled that they may 
be seized and sold under execution.”” Freeman 
on Execution, 113, and citations; Benjamin on 
Sales, 120. Such being the case, if there be noth- 
ing in the contract of the parties by which land 
is conveyed, nor in the circumstances attending 
the sale, evidencing the intention of the parties, 
that crops nearly or quite matured should pass 
with land sold, it is difficult to see upon what 
principle it can be held, that property strictly 
personal in its character should pass by an instru- 
ment which upon its face purports only to con- 
vey land. The weight of authority, however, is 
to the effect that such crops wil] pass by the sale 
of the land if they belong to the owner of the 
jand at the time of sale. The application of this 
rule to sales made under mortgages, having only 
such effects as mortgages here are held to have 
upon crops produced many years after the mort- 
gage was given, need mot further be considered. 
As, however, the crops are separate and distinct 
in their nature, from the land upon which they 
grew, the ownership of the one, even on mort- 
gaged property, may be in one person and the ti- 
tle to the other in another; and whenever crops 
growing or standing upon land coyered by a lien 
given by the owner of the land, or acquired by 
law, have in law or in fact been severed in own- 
ership, or actually severed from the land prior to 
sale of the land under the lien, title thereto will 
not pass by the foreclosure of the lien. A mort- 
gagor is entitled to sever in law or fact the crops 
which stand upon his land at any time prior to 
the destruction of his title by sale under the 
mortgage; this results from his ownership and 
consequent right to the use and profits of his 
land, and the mortgage is taken with knowledge 
of that fact. 

In the case of of Meyers’ assignees v. White, 1 
Rawle 355, it appeared that Meyer had executed 
a mortgage upon atract of land, subsequent to 
which he had acrop upon the land which with 
the land he assigned for the benefit of his credi- 
tors. There was subsequently a sale under fore- 





closure of the mortgage, and the purchaser at that 
sale of the land, claimed the crop, and it was held 
that the erop passed to the assignees, and not to 
the purchaser under the foreclosure of the mort- 
gage, and this upon the ground that the crops by 
conveyance to the assignees had been severed. 
The court said: ‘‘As there is no difference in this 
respect between a jadgment and a mortgage cred- 
itor, this case has been virtually decided in Ham- 
buch v. Yeates, not yet reported, in which it was 
held, that grain growing in the ground is person- 
al property, and might be levied upon and sold as 
such, and that it did not pass by a sale to the 
sheriff’s vendee, Peter Meyer, before judgment 
on the scire facias, had parted with his interest in 
the crop at the time of the sale, all his right was 
vested in his assignees for the benefit of his cred- 
itors.”’ 

In the case of Stambaugh v. Yeates, 2 Rawle 
161, Yeates had recovered a judgment against 
Kyrne and caused a /jiert facias to be levied upon 
his land and returned, after which the land was 
sown in grain and another creditor caused a levy 
to be made upon the grain under a judgment 
which he had obtained, and the grain was sold, 
afterwards the land was sold under a venditioni 
exponas, and it was held that the creditor who 
levied on the grain was entitled to the proceeds. 

These cases are approved and applied in Bear 
v. Bitzer, 16 Penn. St. 178, and in Groff v. Levan, 
lb. 177. All of these cases, as well as the case of 
Bettinger v. Baker, 29 Penn. St. 70, were consid- 
ered in the case of Hershey v. Metzgar, 90 Penn. 
St. 218, and were received and approved, and re- 
ferring to the case of Bear v. Bitzer, the court 
says: **The latter case rules that a purchaser of 
land at sheriff's sale is entitled to the growing 
grain thereon, which had not been severed before 
the sale. There the owner of the land which was 
sold owned the crop, and there had heen no act 
of separation. The test is, whether there has 
been a severance of the growing grain; if so, it 
does not pass to him who purchases the land sub- 
sequent to the severance; if not, it goes with the 
land.’ All these cases recognize a sale by the 
owner or by judicial process if made before the 
sale of the land as a severance. 

The court ef appeals of Maryland, in Purner v. 
Piercy, 40 Maryland 223, in speaking of what con- 
stitutes severance, say: “There is nothing in the 
vegetable or fruit which is an interest in, or con- 
cerning land, when severed from the soil, * * 
whether grain, vegetables or any kind of crop 
(fructus industriales) the product of periodical 
planting and culture; they are alike mere chat- 
tels, and the severance may be in fact, as when 
they are cut and removed from the ground, or in 
law, as when they are growing, the owner in fee 
of the land, by a valid conveyance sells them to 
another person, or when he sells the land, re- 
serving them by an express provision.”’ 

To the same effect is the case of Titus v. Whit- 
ney, 1 Harrison85. In Backuut v. Swift, 27 Cal. 
443, it was held that a house which stood on 
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mortgaged land, bat which was severed from the 
land subsequently by a storm, did not pass by the 
sale under foreclosure. 

There is no error in the judgment and it is 
affirmed. 





EQUITY—CONVEYANCE—NOTICE. 





JOHNSON v. WILSON. 





Supreme Court of Missouri, May 28, 1883. 


He who takes with notice of an equity takes sub- 
ject thereto. 


Appeal from the Andrew Circuit Court. 

PORTER, J., delivered the opinion of the court: 

This is a proceedingin equity. The petition in 
effect was, that in February, 1871, one Joseph 
Helper made a deed of trust conveying certain 
lands to defendant Wilson, trustee, to secure the 
payment of a note to one Adams, made by said 
Helper. In June, 1872, said Helper made an- 
other deed of trust conveying to said Wilson, the 
same lends, to secure the payment of a note made 
by said Helper to one Dillard. In October, 1873, 
said Helper, by general warranty deed, conveyed 
sixteen acres of said lands for the sum of $200 to 
plaintiff Johnson, who went into possession and 
made valuable improvements. The deed to 
plaintiff was filed for record June, 1874, and was 
made after the deeds of trust to defendant Wil- 
son. On the 28th of February, 1874, said Helper 
and defendant Barns made their joint deed of 
trust to one James H. Tureman, to secure the pay- 
ment of two promissory notes made by Helper 
and Barnes to one B. K. Tureman, conveying to 
said James H. Tureman certain of the lands of 
said Helper, including the said sixteen acres, and 
certain lands of Barnes. When this trust deed 
was made, said Tureman and Barns had full 
knowledge that Helper had conveyed the sixteen 
acres to plaintiff. 

In January, 1876. Wilson, as trustee, sold un- 
der the first named deeds of trust, all the lands 
therein described, including the sixteen acres, 
and realized thereby $476 in excess of the debts 
of Adams and Dillard, and all expenses. Prior 
to said sale by Wilson, B. B. Tureman had trans- 
ferred his notes to R. W. Tureman, who is now 
the legal holder thereof. The 270 acres belong- 
ing to Barns and included in the deed of trust to 
James H. Tureman, is amply suflicient to pay off 
the said notes now held by R. W. Tureman. 
Helper is insolvent and a non-resident, and 
plaintiff is without any other remedy. The $476 
has been deposited with defendant ‘Tureman for 
safe keeping. The prayer is, that said trustee, 
James H. Tureman, proceed to sell the land of 
defendant Barnes, and that R. W. Barnes exhausi 
his remedy therein before applying any part of 
the said $476in payment of his said debt; and 
that the said $200 purchase-price of said sixteen 





acres, with 6 per cent. interest thereon, be paid 
to plaintiff out of the $476; and that the further 
sum of $100 pe paid to plaintiff out of said sum to 
compensate him for his improvements. Defend- 
ant Barns filed his demurrer to the petition on 
the grounds that it does not state facts sufficient 
to constitute a Gause of action. The demurrer 
was sustained, and final judgment rendered 
against plaintiff, who has appealed. 

Sherwood J., delivered the opinion of the court. 
The 16 acres of land conveyed by Helper, 
subject to the former deed of trust, under which 
the sale took place, was not in equity, subject to- 
the last deed of trust, because the parties in in- 
terest had notice of the conveyance to plaintiff. 
He who takes with notice of an equity, takes 
subject there to. 

The case stands before us then precisely as if 
the 16 acres had not been sold under the prior 
deed of trust, and the defendants were attempting 
to enforce their subordinate, equitable and legal 
rights against the prior and well known equities 
of the plaintiff. True the 16 acres of land has 
been converted into money, but this does not af- 
fect the question, since equity will on proper 
occasions treat money as land, and vice versa. 
The petition concludes with a prayer for general 
relief consistent with the facts alleged. Ié the 16 
acres of land had not been sold under the prior 
deed of trust, itis quite clear that equity would 
not permit parties who took the third deed of 
trust with notice of plaintiff’s right to sell her 
land under such third incumbrance. No more: 
will equity in the circumstances of this case, 
permit such parties with notice to lay their hands 
on the proceeds of the 16 acres. Helper being 
both non-resident and insolvent, if plaintiff could 
not obtain reimbursement eut of the overplus ot 
the $476 he would be remediless, and we think 
his priority to claim reimbursement out of that 
sum as clear as his priority to the 16 acres. There- 
fore judgment reversed and cause remanded. Alb 
coneur. 
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1, ADMIRALTY—APPEAL—J URISDICTIONAL AMOUNT, 
The libellant in a suit in rem, in admiralty, against 
a vessel, for damages growing out of a collision, 
claimed in his libel, to recover $27,000 damages. 
After the attachment of the vessel in the district 
court, a stipulation in the sum of $2,100, as her 
appraised value, was given. The libel having 
been dismissed by the circuit court, on appeal,the 
libelant appealed to this court. Held, that the 
matter in dispute did not exceed the sum or value 
of $5,000, exclusive of costs, as required by se e 
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8 of the act of February 16, 1875 (18 St. at Large, 
316), and that this court had no jurisdiction of the 
appeal. A decree against the vessel for $27,000 
would not establish the liability of the claimant 
for that amount in personam, unless he was the 
owner of the vessel atthe time of the collision, 
and that fact must appear by the record, in order 
to be so fara foundation for such liability as to 
authorize this court to consider the $27,000 as 
the value of the matter in dispute on said appeal. 
Starin v. The Jesse Williamson, Jr., U. 8, 8. C., 
April 23, 1883; 2S. C. Rep. 669, 


2. ARBITRATION — CONDITION PRECEDENT OF A 

RIGHT TO SUE. 

Where a contract stipulates that an arbitration is to 
be a condition precedent to the right to sue upon 
the contract, or if this may be inferred upon con- 
struction of the contract,no suit can be maintained 
unless the plaintiff has made all reasonable effort 
to comply with the condition. Perkins v. United 
States Electric Light Co., U. 8.C.C.,8. D. N. 
Y., April 18, 1883; 15 Rep. 680. 


8. CONVEYANCF—DEED—DESCRIPTION. 

A deed conveyed ‘‘all that piece or parcel of land 
* * described as follows,to-wit, being the north- 
east quarter of section thirty-two, * * * ex- 
cept forty acres in the southeast corner of the 
northeast quarter of said section thirty-two.’’ 
Held, that the deed did not convéy the forty ex- 
cepted, but whatever title the grantors had there- 
to remained in them as if the deed had not been 
made. Babcock v. Latterner, 8S. C. Minn.3; 15 
N. W. R. 689. 


4, CRIMINAL LAW—TRIAL UPON LEGAL HOLIDAY— 

JUDICIAL DISCRETION. 

A statute of the State made February 22, the birth- 
day of Washington, a public holiday, and pre- 
scribed that no public business, except in case of 
necessity, should be transacted on that day. The 
defendant was indicted for murder, and his trial 
was continued through the 22d of February, a 
verdict being rendered on the 23d inst. Held, that 
the trial judge was necessarily the judge of the 
necessity for continuing the trial, and that such a 
continuance did not constitute a mistrial. State 
v. Lorenson, 8. C. Minn., May 23, 1883; 15 Ch. 
Leg. N., 370. 


5. FEDERAL SUPREME COURT — JURISDICTIONAL 

AMOUNT—HOW ESTIMATED. 

The jurisdiction of the Supreme Court is deter- 
mined by the value of the matter in dispute 
therein, and for the purpose of estimating such 
value, reference can be had only to the matter 
actually in dispute in the particular cause in 
which the judgment to be reviewed was rendered, 
and not to the collateral effect of the judgment in 
another suit, between the same or other parties. 
New Jersey Zinc Co. v. Trotter, U.S. 8. U., May 
7, 1883; 2S. C. Rep., 875. 


6. INSURANCE, CO-OPERATIVE — FAILURE TO Pay 

ASSESSMENTS. 

Where a certificate of membership, in the nature of 
a life policy, issued by a mutual benevolent soei- 
ety, provided that the amount of insurance there- 
in specified should be paid in case of the member’s 
death to his beneficiary, on condition that he had 
*‘complied with the by-laws of the society,’’ and 
the by-laws provided that members should forfeit 
their membership if they failed to pay their dues 
within thirty days after publication of an assess- 
ment; and it appeared from the evidence that the 
assured had failed to pay an assessment within 





the time specified, and that it remained unpaid at 
the time of his death, held, that he had forfeited 
his membership, and that there could be no re- 
covery under his certificate. Madeira v. Mer- 
chants’ Exchange Mut. Ben. Soc., U.S. C.C., E. 
D. Mo., June 4, 1883; 16 Fed. Rep., 749. 


7. MUNICIPAL BONDS — LEVEE REPAIRS— LIMITA- 
TIONS. . 
The drafts drawn by levee inspectors on the levee 


treasurer of the county of Phillips, in the State of 
Arkansas, under the authority of the act of Feb- 
ruary 16, 1889, ‘‘to provide for making and re- 
pairing levees in Desha and Phillips counties,’” 
and the renewal bonds or scrip issued by the 
county clerk of the county under the provisions of 
the act of January 15, 1861, to amend the act of 
February 16, 1859, do not constitute an indebted- 
ness of the county for which bonds of the county 
may be demanded under the act of April 29, 1873, 
**to authorize certain counties to fund their out- 
standing indebtedness,’’ or a money judgment or 
decree recovered against the county. The county 
court can not be required in this suit to levy and 
impose taxes on the levee districts to pay the de- 
mands, as all the demands were due more than 
ten years before the suit was brought, and are 
barred by the statute of limitations. Meath v. 
Phillips County, U. 8. 8S. C., May 7, 1883; 28. C. 
Rep., 869. 


8. MUNICIPAL BONDS — RAILROAD AID BONDs— 
UNITING{SEPARATE JUDGMENTS. 
The town of Amboy, Lee county, Illinois, on the 


5th of April, 1872, issued a series of bonds in pay- 
ment of subscriptions voted by the voters of the 
town to the capital stock of the Chicago & Rock 
River Railroad Company, under authority of secs. 
12 and 13 of the charter of the company, approved 
May 24, 1869. Whenthe bonds were issued, the 
town clerk did not transmit to the county clerk 
the statement required by sec. 12 of the charter of 
the railroad company, but the president of the 
company caused them to be registered in the 
office of the auditor of public accounts in accord- 
ance with the provisions of sec. 4 of the act of 
April 16, 1869. During the years 1872 and 1873 
the auditor made the proper certificate, under the 
registry law, for the taxes to meet the interest 
for those years, and the taxes were extended by 
the county clerk in due form on the tax collector’s 
books; but before the collections were made, cer- 
tain tax-payers of the town obtained from the 
circuit court of Lee county an injunction against. 
the county clerk, the county collector, and the 
town collector, restraining them from collecting 
the taxes that hed already been assessed, and also 
restraining the same parties and the auditor of 
public accounts of the State from taking any steps 
for the levy or collection of any other taxes to pay 
either the principal or the interest of the bonds. 
After this injunction was obtained, the relators, 
being severally the holders and owners of certain 
of the bonds and coupons of the town, began sep- 
arate suits against the town to recover the 
amounts due them respectively on their coupons, 
and obtained judgments for the amounts so due 
which remain unpaid, and have been audited and 
allowed by the auditing board of the town; but the 
town clerk, whose duty it is to certify té the county 
clerk on or before the second Tuesday in August of 
each year the amount cf taxes to be levied and col- 
lected to pay the charges against the town for the 
current year, refused to so certify, and concealed 
himself to avoid the process of the courts. Upon 
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presentation of the judgment to the county clerk, 
and demand that he compute and assess upon the 
taxable property of the county a sufficientsum to 
pay such judgments, and the interest and eosts 
thereon, he refused soto do, whereupon the sev- 
eral judgment plaintiffs united as relatorsin an 
application to the circuit court of the United 
States for a mandamus requiring the county 
clerk to comply with their demands. Held, 1. 
That section 13 of the charter of the railroad com- 
pany made it the duty of the county clerk, annu- 
ally, after the issue of the bonds, to compute and 
assess on the taxable property in the town a sum 
sufficient to meet the interest as it matured and 
provide a sum for the redemption of the prineipal 
and a statement of the town clerk, under section 
12, was not a condition precedent to such eompu- 
tation and assessment; but that when the judg- 
ments of the circuit court were presented to him 
he was officially informed of the liability 
of the tewn for the payment of the cou- 
pons sued for, and it became his duty to compute 
the tax necessary to pay them, and put it in the 
way of collection. 2. That the certificate of the 
town clerk that the judgments had been audited 
and allowed by the the town auditors, was not, 
in this case,, any more a condition precedent to 
the action of the county clerk, than it was under 
the requirements of section 12. 8. That the cer- 
tificate of the auditor of public accounts was not 
an indispensable requisite to the action of the 
county clerk. 4. That the relator, not having 
been a party tothe suit in which the injunction 
was obtained, and having established her right to 
the tax by the judgment of the circuit court in a 
suit to which the townin its corporate capacity 
was a party, she may use the power of that court 
to command the assessment and collection of the 
‘tax as a means of carrying the judgment into ex- 
ecution, notwithstanding the injunction obtained 
against the officers of the town before the judg- 
ment against the town was rendered. When dis- 
tinct eauses of actionin favor of distinct parties 
are united in one suit, and distinct judgments are 
rendered for or against the several parties, their 
judgments cannot be joined to give this court jur- 
isdiction; but where, asin this case, one of the 
parties has two judgments, and the aggregate 
amount due thereon, including interest to the time 
the mandamus was awarded, exceeds $5,000, the 
cause may be retained for adjudication in respect 
to the rights of that party. Hawley v. United 
States, U. 8.8. C., May 7, 1883; 28. C. Rep. 846. 


9. LARCENY AND EMBEZZLEMENT IN SEPARATE 
CouNTS—FOUND GUILTY OF LARCENY — JUDG- 
MENT ARRESTED, AND NEW INDICTMENT FOR 
THAT OFFENSE ALONE. 

The indictment contained two counts; first, for 
larceny, in stealing a mare; second, for embez- 
ziing the same. He was found guilty of the lar- 
ceny, but not guilty of the embezzlement, and an 
order of discharge on that couot. The judgment 
for the larceny was arrested for a fatal defect in 
the indictment, and a new indictment found for 
that offense alone. To this defendant interposed 
his plea of auter fois acquit, which was overruled 
by the trial court. Held, the statute provides 
that a person may be indicted for embezzlement 
and convicted of larceny, or vice versa; and in 
either case he is punished according to the facts 
as found by the verdict, wheter the indictment 
«charges embezzlement or larceny. R.8., sec. 652. 
Had the indictment contained but one count, for 
either embezzlement or larceny, and there had 





been simply a verdict of acquittal, doubtless no 
further prosecution could have been maintained 
for either of such offenses based on the same facts. 
But had the indictment contained but one count, 
and that for embezzlement, and had a trial been 
had on such count, and defendant been found 
guilty of lareeny, and not guilty of embezzlement, 
either tacitly or expressly, noone could question 
that if the indictment had beeu held bad on mo- 
tion in arrest, the defendant could be indicted 
and tried on an indictment charging larceny 
alone. State ov. Owen, 8S. C. Mo. : 


10. LIMITATIONS—INFANTS AND MARRIED WOMEN. 


The exemptions from the operations of statutes of 
limitations usualiy aecorded to infants and mar- 
ried women, do not rest upon any general doc- 
trine of the law that they can not be subjected to 
their action, butin every instance upon express 
language in those statutes giving them time, after 
majority or after cessation of coverture, to assert 
their rights. Vance v. Vance, U. S. S. C., May 
7, 1883; 2S. C. Rep. 854. 


11. REVENUE Laws — ImMporRT DUTIES — MARBLE 


STATUES. | 

Marble statues, executed by professional sculptors 
in the studio and under the direction of another 
professional sculptor, whether from models just 
made by another professional sculptor, or from 
antique models whose author is unknown, are 
**professional productions of a statuary or of a 
sculptor,’’ liable toa duty of only ten per cen- 
tum ad valorem, under Rev. St., sec. 2504, Sched- 
ule M. Tutton v. Vith, U. 8. S. C., April 23 
1883; 2S. C. Rep. 687. 


12. SURETY—GUARDIAN’s BOND— EXTENT OF LIA- 


BILITY. 

The court having ordered the sale of infants’ real 
estate, appointed the guardian special commis- 
sioner to receive the proceeds from the master 
commissioner and reinvest the same. The guardian 
gave bond, with appellant as surety, to faithfully 
perform his duties, etc.,as such commissioner. 
The proceeds of sale were paid to him by the pur- 
chasers, instead of to the master commissioner,as 
was proper. Held, the surety is liable to the in- 
fant on the bond, if the guardian fails to account 
for the money so received, notwithstanding the 
money was received from the purchaser instead of 
frem the master commissioner. Taylor v. Hem- 
ingray, Ky. Ct. App., May 15, 1883; 1 Ky L.Rep. 
& Jour. 43. 


13. UsUuRY — PENALTY FOR NON-PAYMENT IN THE 


FORM O¥ INTEREST. 

Promissory note in the following form: ‘Beatrice, 
Neb., June 27, 1878. On or before the first day 
of January, 1850, we promise to pay to the order 
of P. Weyrich & Co., one hundred dollars, with 
interest at ten per cent. from date until matu- 
rity; the principal to draw interest at the rate of 
twenty-four per cent. per annum from maturity 
until paid, as compensation and damages for non- 
payment thereof.’’ Held,in an action thereon, 
that the note was not usurious on its face, the 
twenty-four per cent. being construed as a pen- 
alty, and the plaintiffs held entitled to recover in- 
terest at the legal rate. See Conrad v. Gibbon, 20 
Iowa, 120. Weyrich v. Hobelman, 8, C. Neb., 
July 10, 1883; 16 N. W. R. 436. 
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RECENT LEGAL LITERATURK. 





AMERICAN DECISIONS.—The American Decisions 
containing the Cases of General Value and 
Authority, decided in the Courts of the Several 
States from the earliest issue of the State Re- 
ports to the year 1869, Compiled and Annotated 
by A. C. Freeman. Vols. 43, 44, and 45. San 
Francisco, 1883: A. L. Bancroft & Co. 

These volumes bring this valuable series down 
tothe years 1846-1847, leaving a period of but 
little more than twenty years yet to be spanned. 
The standard of excellence continues to be well 
sustained. Among the topics discussed in the 
numerous learned notes, with which the series is 
enriched, are: Custody of the Jury in Criminal 
Cases; Power ofa Legislature to Repeal a Cor- 
porate Franchise; Entirety of Contract for Ser- 
vice; Right of Riparian Owner to use water; 
Injuries to Passengers in Volume 43; Seduction; 
Estate upon Condition, in Volume 44; and Com- 
pulsory Payment; Marine Collisions; and Regu- 
lations of Railway Passenger Traffic, in volume 
45. 





On1o0 DiGcEst.—Supplement Containing all Re- 
ported Ohio Cases. from July 1875 to July 1882 
in Vols. 23-37, and part of 38 Ohio State Re- 
port; Vols. 1—7 inclusive. Cincinnati Weekly 
Law Bulletin; Vols. 3—10, American Law Re- 
cord, and Vols. 1 and 2 Cleveland Law Report- 
er. By Clement Bates. Vol. I[l. Cincinnati, 
1883; Robert Clarke & Co. 

This is an excellent digest, carefully and logi- 
eally arranged, and seems to be precise and accu- 
rate in all its details. Appended toit ina modest 
sort of fashion without notice on the title page is 
a‘*Table of Cases Cited, Approved, and Over- 
ruled” etc., which alone is worth far more to the 
thorough going practitioner in that State than 
the entire price of the volume. ‘The time is not 
far distant when such a table of cases will be re- 
garded as an indispensable part of every digest. 





QUERIES AND ANSWERS. 


—_—---— 


[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular 
must, for want of space, be invariably rejected. A y 8 
communicationsare not requested. 





QUERIES. 


69. A sells to B a tract of land for $500. C hasa 
mortgage on said land to secure a debt of $500, of 
which B has full notice when he buys. B does not go 
into possession, and C forecioses as against A, not 
making B a party. ‘The land is sold and brings only 





$400. Query: Can C maintain an action against B for 
the $100 deficiency? Please cite authorities. 
Corsicana, Tex. D. E.G. 





60. A case is now before the Circuit Court of the 
United States, District of Minnesota, removed from 
the State court of Ramsey county, on the ground of 
citizenship, it being alleged by defendant that plaint- 
iff was a citizen of Great Britain. The defendantis a 
corporation created under the laws of the State of 
Minnesota, and a resident of the State. Plaintiff 
moved to revoke the order of removal, for the reason 
that under the various laws of the United States on 
the subject of removal, a domestic corporation bad 
no power to remove a cause, even were the plaintiff 
an alien; which motion was denied. Sec. 2 Dillon on 
the Removal of Causes, says that suit against Federal 
corporations or their members, as such may be re- 
moved upon petition stating that defendant has a de- 
fense arising under or by virtue of any treaty or law 
of the United States. This act, it is held, was not re- 
pealed by the act of March 3, 1875. It applies, says 
Dillon, in its true construction, only to corporations 
organized under a law of Congress, and does not in- 
clude national banks or corporations created by for- 
eign governments or by the laws of the several States. 
It has also been decided, after much fluctuation of 
opinion, in the Supreme Court of the United States, 
and has become «a settled rule, that a corporation for 
all purposes of Federal jurisdiction is considered a 
citizen of the State which created it. Does that de- 
cision imply that a domestic corporation has a right 
to remove a cause as against an alien? and is not the 
privilege given to the alien alone, unless the corpora- 
tion avers that it has a defense arising under or by 
virtue of the Constitution, or of some treaty or law of 
the United States? Is the allegation simply of citizen- 
ship by the corporation sufficient? If the act of 1875 
does not repeal the former laws organizing the right 
of removal of causes by corporations which compels 
them to state their defense, are they not estopped 
from doing so Upon any other ground? Can any por- 
tion of the act of 1875 give the right of removal to do- 
mestic corporations on any other grounds other than 
those of a defense arising under some jaw or treaty of 
the United States? and would it not be inconsistent 
with the weight of authority ? E. G. 


61. A man married, and during the ‘*honey moon’’ 
bought real estate with his arrears of pension money, 
and without any definite object, caused deed to be 
made to his wife. A year afterwards she deserted him 
without just cause and took possession of the prop- 
erty. Can the husband, in Missouri, in his petition 
for divorce, join a count to divest her of title and in- 
vest the same in himself? She didn’t put «a dollar of 
her own in the property. B. 

Chillicothe, Mo. 


62. Section 3715 Revised Statutes of Wisconsin, pro- 
vides that when the defendant in attschment shall be 
summoned by publication, and shall not appear and 
answer, that no execution shall issue on said judg- 
ment, or money paid thereon, until a bond shall be 
executed, conditioned that if the defendant shall, 
within one year from the rendition of such judgment, 
appear and dispreve the debt or damages adjudged 
against him, the plaintiff will refund the same. Un- 
der the above statute, a garnishee paid a judgment 
against him before a justice, without any notice ex- 
cept publication to his creditor, i. e., the defendant 
in the attachment proceedings. ‘The garnisbee was 
sued by his creditor, é. ¢., the defendant in the at- 
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tachment proceedings, within a year. Quere: 1. Was 
said creditor not bound, in the first instance, to re- 
sort to the bond before suing said garnishee? 2. Was 
not his action in electing to waive a resort to said bond 
a ratification of garnishee’s payment of said judg- 
ment? 3. Again, supposing said judgment against 
said garnishee to be void for any reason, what effect, 
if any, would that have on the bond? Cite authorities. 





63. A person became a member of “Th: Knights of 
Honor,’’ and received a policy or certificate of insur- 
ance upon his life, by the terms of which the amount 
to be paid was made payable on his death ‘*to the 
order of his will.’’ He subsequently made a will by 
which he, in substance, directed that the proceeds of 
the insurance should be invested at interest and 
should be paid to his children as they arrived at ma- 
jority, and appointed executors to carry out the provis- 
ions of the will, but does not specifically direct by 
whom the insurance money is to be collected and 
controlled. He died and his estate is insolvent. Un- 
der these facts does the money vest absolutely in the 
children as beneficiaries of the policy to the exclusion 
ef creditors of deceased, or does it vest in his estate 


to be first administered and then pass to his children, 


if at all, only after the debts are paid? 


64. At an early date in the settlement of a certain 
town in Maine, and before a burying place had been 
established by the proper authorities, one was needed 
and in those early days, people were less seltish than 
now. A gentleman selected a knoll in his field and 
the person who had died was buried there. Time 
wore on and as others died, they were buried on this 
knoll until some thirty or more bodies had found 
their last resting place on this little knoll of land. 
Finally the owner of the land, made a_ pruposition to 
others interested, that if they would build a fence he 
would furnish the lumber necessary and that such a 
piece as they should fence, should be set apart for a 
burying ground for the parties interested. The prop- 
osition was accepted and all conditions fully complied 
with. In the lapse of time, the property or land 
areund, and with no reservation of this ground, was 
sold and deeds were given. Now, after nearly forty 
years, from the first burial on this ground, the party 
who owns the farm and land around this knoll, and 
claims to own the knoll itself, wishes to have al! the 
bodies removed, and this ground given uptohim. I 
will state further that while it has never been consid- 
ered as entirely a public burying ground, yet no one 
who desired has ever been denied the privilege of 
burying their dead there. Now then, what we desire 
to know, under this statement, and they are the sub- 
scribed facts in the case, is, Ist. What are the rights, 
if any, under the law, of the parties who fenced this 
land? 2nd. What are the rights of the party who 
claimed to own the land? 3rd. Would the setting 
apart of this piece of land, as above described, be 
sufficient to hold it by dedication? 4th. If so, would 
any title pass, even though a deed was given, con- 
veying as usual, all rights and appurtenances, etc., to, 
and have the parties who fenced that piece of ground 
under the request of the original owner, any rights 
thereto? 6th. Has the party who now has a deed of 
adjacent land, including, or there being ne reservation 
of this knoll] in his deed, a right to move or cause to 
be removed, the bodies now resting there? 7th. 
Would a license to move the bodies by the select men 
of the town, be of any protection to the party remov- 
ing, or of any legal eftect whatever? 





NOTES 








The costly law library of the late Mr. Jus- 
tice Clifford is to be purchased by the citizens of 
Maine and will be retained in Portland as a free 
library for the use of Maine lawyers and law 
students. 





This from Tennessee: ‘State of Tennessee, 
G. County. Personally appeared before me, J. 
S., J. P. for said county, David Donohue, and 
made oath in due form of law, that one M. W. 
Hobgood is committing depredations at the Long 
Creek side track, and this morning has the neigh- 
bors all alarmed from insanity, etc. Sworn to 
and subscribed, etc. J.S., J. P. for G. C.” 


——We were sitting on the hotel steps at Frank- 
lin, Tenn., when a colored man came up and 
asked the time of day. A gentleman whom every 
body addressed as Major gave the hour and added: 
‘Say, Moses, | want a good, stout man to move 
some fencing for me to-morrow.”? ‘‘Couldn’t do 
it, sah. I’ze got to *tend dat Peters law suit to- 
morrer.’’ **Well, next day?’? ‘Next day de ole 
man Brown has his law suit.”? ‘Then say Thurs- 
day.”’ “Couldn’t do it, sah. Dat’s de day Mrs. 
Simpson am toe be tried fur frowin’ an ax at El- 
der Barrow.”? ‘Well, will you agree to be on 
hand Friday?” ‘No, sah. On Friday ze gwine 
seben miles out to ‘tend a law suit befo’ Squar’ 
Marshall.” “Can you come Saturday?” ‘Recken 
not, Major. More’n likely de ‘Taylor hog-killin’ 
case will come off Saturday.”’ **See here, Moses,”’ 
said the Major, as he dropped his feet and leaned 
forward, ‘*can you spare me any one day next 
week?” *Can’t promise fur sartin, sah, kase some 
of dese law suits may be disjourned ober, you 
know.”’ He was only a fair sample of the race. 


‘Next day, as I rode out on the Springhill pike, I 


met five slashing fellows walking at a gait of six 
miles an hour. After dividing a plug of tobacco 
among them I asked: ‘Going to town?” ‘Yes, 
sah.”’ ‘Circus coming in to-day?’ ‘Reckon 
not, sah, but dar’s gwine to be a lawsuit, an’ we’s 
pushin’ right ‘long fur front seats.’’—Detroit Free 
Press. 

——An aged negro clergyman ofthe Baptist 
faith, named Andrew Jackson Carter, brought 
suit on ‘Tuesday in the Justice’s Court, at Kuhar- 
lee, S. C., to recover $25 claimed to be due from 
Pinkney Cayson, a white man. The defendant’ 
lawyer took occasion to denounce colored preach- 
ers in general as great rascals, and, being a Meth- 
odist himself, to condemn the Baptists with spe- 
cial emphasis. The plaintiff’s lawyer followed 
with a vigorous defense and closed by invoking a 
particular blessing upon the gray head of his 
client. This was more than the Rev. Andrew 
Jackson Carter could bear with composure, and 
falling upon his knees he exclaimed, ‘‘Let us jine 
in pra’r!”? Judge, lawyers and spectators sat in 
silent amazement while the aged darky vociferated 

afervent petition. When he bad resumed, his 
seat the court rendered judgment in his favot. 
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